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This book is published by the Assembly of the Brcko District of BiH on he basis of documents provided by the Brcko Final Award Office, Brcko, May 2009.

Ову књигу издаје Скупштина Брчко дистрикта BиХ на основу документације коју је обезбиједила Канцеларија за имлементацију Коначне арбитражне одлуке, маја 2009. године.  
Important note:

Except for Amendment I of the BiH Constitution, the English versions of documents contained herein are authoritative for all purposes.  Translations of the documents in the official languages of Bosnia and Herzegovina contain corrected omissions of the authoritative texts.

Translations of the Annexes to the General Framework Peace Agreement for Bosnia and Herzegovina shall be treated as unofficial documents.


Важна  напомена:

Изузев Амандмана I на Устав БиХ, документи на енглеском језик, садржани у овој књизи су мјеродавни за све намјене.  Преводи докуната на службене језике Босне и Херцеговине садрже исправљене пропусте у мјеродавноим тексту.

Преводи Анекса Оквирног мировног споразума за мир у Босни и Херцеговини треба сматрати незваничним. 

FOREWORD:

The parties to the 1992-95 conflict could not agree at Dayton about the Inter-Entity Boundary Line in the Brcko area.  However, rather than go back to war, they agreed in Annex 2 of the Dayton Peace Accords to an arbitration that would be final and binding on all parties.  After a first and supplemental award, the Arbitral Tribunal issued the Final Award and Annex in 1999, establishing the Brcko District of Bosnia and Herzegovina.  

Since its establishment, Brcko District has gone from being a symbol of social and physical devastation to one of progress and interethnic cooperation, as well as an incubator for reforms in the transition from communist command economy to democratic market economy.

Today, Brcko is a prosperous, multiethnic community whose territory exists as a condominium of the two Entities, but with its own local institutions of self government to which the Entities are deemed to have permanently delegated their powers of governance.  

Brcko District has become a post-conflict success story studied by many, envied by some, and copied by none. That could be because its success has depended first and foremost on the efforts and willingness of the people of Brcko, who decided to live together, and in peace.  The courage of District leaders and officials of the interim government and Assembly, assisted by the International Community through the Supervisory regime established by the First Award of February 14, 1997, also contributed to the outcome.

The legal foundations for Brcko District are found in two annexes to the Dayton Peace Agreement: Annex 4, which is the Constitution of Bosnia and Herzegovina; and Annex 2, in which the parties agreed to binding arbitration, as well as the Awards, Annexes, and addendum thereto issued by the Arbitral Tribunal in consistency with the Constitution.  It was the Final Award that required development of the Statute, which has been updated several times to improve the structure, efficiency, and procedures of District governance in a way where no one group can dominate another. 

The time has come to envisage the end of Supervision, and the people of Brcko will soon have full responsibility for the future of their community. This compendium will help in that regard. The documents not only provide key legal texts but also a fascinating historical timeline of Brcko’s legal development.  Readers will notice that Brcko was not originally included in the 1995 BiH Constitution, but the Arbitral Tribunal made sure that the Final Award was in conformity with the Constitution itself.  In March 2009, the Parliamentary Assembly of BiH, answering the call of the District Assembly, overwhelmingly adopted Amendment I adding Brcko District to the Constitution, preserving the Tribunal’s awards from change, and giving the District effective access to the BiH Constitutional Court..  

I wish to commend the Brcko District Assembly in recognizing the need to publish a compendium of these legal texts, essential for understanding the legal framework in which the District exists.  This compendium deserves to be widely available and used by councilors, government members, civil servants, and residents, who I hope will use it both as a reference and to gain better understanding of the unique and enviable legal status of their District.

Raffi Gregorian

Supervisor for Brcko District of Bosnia and Herzegovina

Principal Deputy High Representative

УВОД:

Стране које су биле у сукобу од 1992. до 1995. године нису у Дејтону могле да постигну договор око Међуентитетске линије разграничења на подручју Брчког. Међутим, да не би наставиле са ратовањем, у Анексу 2 Дејтонског мировног споразума пристале су на арбитражу која би била коначна и обавезујућа за све стране. Након прве и допунске одлуке, Арбитражни трибунал је 1999. године донио Коначну одлуку и Анекс, којима се успоставља Брчко Дистрикт Босне и Херцеговине.

Од свог успостављања, Брчко Дистрикт је од симбола друштвеног и физичког разарања постао симбол напретка и међуетничке сарадње, као и инкубатор реформи у транзицији од комунистчке дириговане економије ка демократској тржишној економији. 

Брчко је данас просперитетна, мултиетничка друштвена заједница чија територија постоји као кондоминијум два ентитета, али са сопственим институцијама локалнe самоуправе за које се сматра да су ентитети на њих трајно пренијели своја овлаштења која се односе на управљање. 

Брчко Дистрикт је постао успјешна постконфликтна прича коју изучавају многи, неки на њој завиде, а нико је не копира. Може бити да је то због тога што његов успјех зависи прво и прије свега од труда и воље грађана Брчког, који су одлучили да живе заједно и у миру. Смјелост челника Дистрикта и званичника прелазне владе и скупштине, уз помоћ међународне заједнице кроз режим супервизије који је успостављен на основу Прве одлуке од 14. фебруара 1997. године, такође је допринијела оваквом исходу. 

Правни темељи за Брчко Дистрикт постављени су у двама анексима Дејтонског мировног споразума: Анексу 4, који је Устав Босне и Херцеговине; и Анексу 2, у којем су стране пристале на обавезујућу арбитражу, као и њеним одлукама, анексима и допуни Коначне одлуке, које је Арбитражни трибунал донио у складу са Уставом. Управо се Коначном одлуком захтијевала израда Статута, који је неколико пута ревидиран како би структура, ефикасност и процедуре извршне власти Дистрикта били побољшани на такав начин да ниједан народ не може бити доминантан у односу на неки други. 

Дошло је вријеме да се предвиди завршетак супервизије, а грађани Брчког ће ускоро носити пуну одговорност за будућност њихове друштвене заједнице. Овај преглед биће од користи у том погледу. Ови документи не само да садрже основне правне текстове, већ и фасцинантну историјску динамику правног развитка Дистрикта. Читаоци ће одмах запазити да се Брчко не помиње у Уставу БиХ, али се Арбитражни трубунал постарао да Дистрикт буде у складу са самим Уставом. И поред тога, Арбитражни трибунал, а са њим и супервизија, постојаће и даље, све док Брчко Дистрикт не буде имао могућност да се Уставном суду директно обрати тражећи рјешавање одређених врста жалби, а Уставни суд мора да их рјешава у складу са одлукама Трибунала. Као што је сваки од тридесетједног посланика у новој Скупштини то увидио, постоји једноставан начин да се ово ријеши и надам се да ће њихове колеге у Парламентарној скупштини БиХ узети у обзир њихов позив да хитно буду усвојени потребни амандмани. 

Желим да изразим похвале Скупштини Брчко Дистрикта што је увидјела потребу да се објави преглед ових правних текстова, који су кључни за разумијевање правног оквира у којем Дистрикт постоји. Овај преглед завређује да буде доступан свима и да га користе посланици, чланови владе, државни службеници и грађани, који ће га, надам се, користити и као извор информација и да би боље разумјели јединствен и завидан правни статус њиховог Дистрикта. 

Рафи Грегоријан

супервизор за Брчко Дистрикт

први замјеник високог представника

General Framework Peace Agreement for Bosnia and Herzegovina 

(December 14, 1995)

Annex 2:
AGREEMENT ON INTER-ENTITY BOUNDARY LINE AND RELATED ISSUES (WITH APPENDIX) 

The Republic of Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina and the Republika Srpska (the "Parties") have agreed as follows:

Article I: Inter-Entity Boundary Line

The boundary between the Federation of Bosnia and Herzegovina and the Republika Srpska (the "Inter-Entity Boundary Line") shall be as delineated on the map at the Appendix.

Article II: Adjustment by the Parties

The Parties may adjust the Inter-Entity Boundary Line only by mutual consent. During the period in which the multinational military Implementation Force ("IFOR") is deployed pursuant to Annex 1-A to the General Framework Agreement, the Parties shall consult with the IFOR Commander prior to making any agreed adjustment and shall provide notification of such adjustment to the IFOR Commander.

Article III: Rivers

1. Where the Inter-Entity Boundary Line follows a river, the line shall follow natural changes (accretion or erosion) in the course of the river unless otherwise agreed. Artificial changes in the course of the river shall not affect the location of the Inter-Entity Boundary Line unless otherwise agreed. No artificial changes may be made except by agreement among the Parties. 

2. In the event of sudden natural changes in the course of the river (avulsion or cutting of new bed), the line shall be determined by mutual agreement of the Parties. If such event occurs during the period in which the IFOR is deployed, any such determination shall be subject to the approval of the IFOR Commander.

Article IV: Delineation and Marking

1. The line on the 1:50,000 scale map to be provided for the Appendix delineating the Inter-Entity Boundary Line, and the lines on the 1:50,000 scale map to be provided for Appendix A to Annex 1-A delineating the Inter-Entity Zone of Separation and the Agreed Cease-Fire Line and its Zone of Separation, which are accepted by the Parties as controlling and definitive, are accurate to within approximately 50 meters. During the period in which the IFOR is deployed, the IFOR Commander shall have the right to determine, after consultation with the Parties, the exact delineation of such Lines and Zones, provided that with respect to Sarajevo the IFOR Commander shall have the right to adjust the Zone of Separation as necessary. 

2. The Lines and Zones described above may be marked by representatives of the Parties in coordination with and under the supervision of the IFOR. Final authority for placement of such markers shall rest with the IFOR. These Lines and Zones are defined by the maps and documents agreed to by the Parties and not by the physical location of markers. 

3. Following entry into force of this Agreement, the Parties shall form a joint commission, comprised of an equal number of representatives from each Party, to prepare an agreed technical document containing a precise description of the Inter-Entity Boundary Line. Any such document prepared during the period in which the IFOR is deployed shall be subject to the approval of the IFOR Commander.

Article V: Arbitration for the Brcko Area

1. The Parties agree to binding arbitration of the disputed portion of the Inter-Entity Boundary Line in the Brcko area indicated on the map attached at the Appendix. 

2. No later than six months after the entry into force of this Agreement, the Federation shall appoint one arbitrator, and the Republika Srpska shall appoint one arbitrator. A third arbitrator shall be selected by agreement of the Parties' appointees within thirty days thereafter. If they do not agree, the third arbitrator shall be appointed by the President of the International Court of Justice. The third arbitrator shall serve as presiding officer of the arbitral tribunal. 

3. Unless otherwise agreed by the Parties, the proceedings shall be conducted in accordance with the UNCITRAL rules. The arbitrators shall apply relevant legal and equitable principles. 

4. Unless otherwise agreed, the area indicated in paragraph 1 above shall continue to be administered as currently. 

5. The arbitrators shall issue their decision no later than one year from the entry into force of this Agreement. The decision shall be final and binding, and the Parties shall implement it without delay.

Article VI: Transition

In those areas transferring from one Entity to the other in accordance with the demarcation described herein, there shall be a transitional period to provide for the orderly transfer of authority. The transition shall be completed forty-five (45) days after the Transfer of Authority from the UNPROFOR Commander to the IFOR Commander, as described in Annex 1-A.

Article VII: Status of Appendix

The Appendix shall constitute an integral part of this Agreement.

Article VIII: Entry into Force

This Agreement shall enter into force upon signature.

For the Republic of Bosnia and Herzegovina

For the Federation of Bosnia and Herzegovina

For the Republika Srpska

Endorsed:
For the Republic of Croatia

Endorsed:
For the Federal Republic of Yugoslavia

Appendix to Annex 2

The Appendix to Annex 2 consists of this document together with 

a. a 1:600,000 scale UNPROFOR road map consisting of one map sheet, attached hereto; and 

b. a 1:50,000 scale Topographic Line Map, to be provided as described below.

On the basis of the attached 1:600,000 scale map, the Parties request that the United States Department of Defense provide a 1:50,000 scale Topographic Line Map, consisting of as many map sheets as necessary, in order to provide a more precise delineation of the Inter-Entity Boundary Line. Such map shall be incorporated as an integral part of this Appendix, and the Parties agree to accept such map as controlling and definitive for all purposes.

For the Republic of Bosnia and Herzegovina

For the Federation of Bosnia and Herzegovina

For the Republika Srpska

Endorsed:
For the Republic of Croatia

Endorsed:
For the Federal Republic of Yugoslavia

Општи оквирни Споразум за мир у Босни и Херцеговини
(14. децембар 1995)

Aнекс 2: 

СПОРАЗУМ О ГРАНИЦИ ИЗМЕЂУ ЕНТИТЕТА И ПОВЕЗАНИМ ПИТАЊИМА  
Република Босна и Херцеговина, Федерација Босне и Херцеговине и Република Српска ("Странке") сложиле су се о сљедећем:
Члан 1. Гранична линија између ентитета
Граница између Федерације Босне и Херцеговине и Републике Српске ("граница између ентитета") је она која је нацртана на карти у Додатку. 
Члан 2. Прилагођавање од Странака
Странке смију прилагођавати граничну линију између ентитета само уз обострану сагласност. Током периода у којем су према Анексу 1-А Општег оквирног споразума размјештене вишенационалне војне Снаге за провођење ("ИФОР"), Странке ће се консултовати са командантом ИФОР-а прије него што изврше било какво договорено прилагођавање и обавијестиће команданта ИФОР-а о таквом прилагођавању. 
Члан 3. Ријеке
Тамо гдје гранична линија између ентитета слиједи ријеку, линија ће слиједити природне промјене (наноси или ерозија) у ријечном току, осим ако се договори другачије. Умјетне промјене ријечног тока неће утицати на промјене граничне линије између ентитета, осим ако се договори другачије. Не смију се предузимати никакве умјетне промјене, осим споразумом међу Странкама. 
У случају наглих природних промјена у ријечном току (одламање тла или усијецање новог корита), линија се утврђује обостраним споразумом Странака. Ако до таквог догађаја дође током периода у којем је размјештен ИФОР, свако такво утврђивање подложно је одобрењу команданата ИФОР-а.
Члан 4. Разграничење и означавање
Линија на карти у мјерилу 1:50.000, у Додатку (овог Анекса), која зацртава граничну линију између ентитета, и линије на карти у мјерилу 1:50.000, која је дио Додатка А Анекса 1-А, које зацртавају зону раздвајања између ентитета и договорену линију прекида ватре и припадајућу зону раздвајања, које су Странке прихватиле као мјеродавне и коначне, тачне су унутар приближно 50 метара. Током раздобља у којем је размјештен ИФОР, командант ИФОР-а има право, након консултације са Странкама, да утврди тачне обрисе тих линија и зона, под условом да за Сарајево командант ИФОР-а има право да прилагођава зону раздвајања према потреби. 
Горе описане линије и зоне могу да означе представници Странака у координацији са ИФОР-ом и под ИФОР-овим надзором. Коначна овлашћења за стављање таквих ознака има ИФОР. Те линије и зоне утврђене су картама и документима о којима су се Странке сложиле, а не физичким стављањем ознака. 

Након ступања на снагу овог Споразума, Странке формирају заједничку комисију, која се састоји од једнаког броја представника сваке Странке, а која треба да састави договорени технички документ, који садржи прецизан опис граничне линије између ентитета. Сваки такав документ, састављен током периода у којем је размјештен ИФОР, подложан је одобрењу команданта ИФОР-а.

Члан 5. Арбитража за подручје Брчког
Странке су се сложиле о обавезујућој арбитражи спорног дијела граничне линије између ентитета у подручју Брчког, назначене на карти приложеној као Додатак. 
Најкасније шест мјесеци од ступања на снагу овог Споразума, Федерација поставља једног арбитра и Република Српска поставља једног арбитра. Трећи арбитар бира се споразумом између лица, именованих од Странака, у року од 30 дана од тада. Ако се Странке не сложе, трећег арбитра поставља предсједник Међународног суда правде. Трећи арбитар дјелује као предсједавајући арбитражног савјета. 

Ако се Странке не договоре другачије, поступак се води у складу са правилима УНЦИТРАЛ-а. Арбитри примјењују релевантна правна начела и начела праведности. 

Ако се не договори другачије, подручјем назначеним у ставку (1) и даље ће се управљати као сада. 

Арбитри ће објавити своју одлуку најкасније годину дана од ступања на снагу овог Споразума. Одлука ће бити коначна и обавезујућа, и Странке ће је провести без одгађања. 
Члан 6. Прелазни период
У подручјима која прелазе из једног ентитета у други, у складу са овдје описаним разграничењем, постојаће прелазни период да би се омогућио уредан пренос власти. Прелазни период завршава четрдесет пет (45) дана након преноса овлашћења са команданта УНПРОФОР-а на команданта ИФОР-а, као што је описано у Анексу 1-А.
Члан 7. Статус Додатка
Додатак чини саставни дио овог Споразума.
Члан 8. Ступање на снагу
Овај Споразум ступа на снагу потписивањем."
Додатак Анексу 2
Додатак Анексу 2 састоји се од овог документа, заједно са 
· УНПРОФОР-овом цестовном картом у мјерилу 1:600.000 која се састоји од једног листа а налази се у прилогу; и 

· топографске планиметријске карте у мјерилу 1:50.000, која ће се обезбиједити као што је ниже описано. 

На основу приложене цестовне карте у мјерилу 1:600.000, Странке траже да Министарство одбране Сједињених Држава обезбиједи топографску планиметријску карту у мјерилу 1:50.000, која се састоји од толико листова колико је потребно, да би се обезбиједило прецизније оцртавање граничне линије између ентитета. Таква карта се укључује у овај Додатак као његов саставни дио, а Странке се слажу да ће прихватити такву карту као мјеродавну и коначну у све сврхе."

General Framework Peace Agreement for Bosnia and Herzegovina

(December 14, 1995)
ANNEX 4:

CONSTITUTION OF BOSNIA AND HERZEGOVINA
Preamble

Based on respect for human dignity, liberty, and equality, 

Dedicated to peace, justice, tolerance, and reconciliation,

Convinced that democratic governmental institutions and fair procedures best produce peaceful relations within a pluralist society,

Desiring to promote the general welfare and economic growth through the protection of private property and the promotion of a market economy,

Guided by the Purposes and Principles of the Charter of the United Nations,

Committed to the sovereignty, territorial integrity, and political independence of Bosnia and Herzegovina in accordance with international law,

Determined to ensure full respect for international humanitarian law,

Inspired by the Universal Declaration of Human Rights, the International Covenants on Civil and Political Rights and on Economic, Social and Cultural Rights, and the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, as well as other human rights instruments,

Recalling the Basic Principles agreed in Geneva on September 8, 1995, and in New York on September 26, 1995,

Bosniacs, Croats, and Serbs, as constituent peoples (along with Others), and citizens of Bosnia and Herzegovina hereby determine that the Constitution of Bosnia and Herzegovina is as follows:

Article I: Bosnia and Herzegovina

1. Continuation. The Republic of Bosnia and Herzegovina, the official name of which shall henceforth be "Bosnia and Herzegovina," shall continue its legal existence under international law as a state, with its internal structure modified as provided herein and with its present internationally recognized borders. It shall remain a Member State of the United Nations and may as Bosnia and Herzegovina maintain or apply for membership in organizations within the United Nations system and other international organizations. 

2. Democratic Principles. Bosnia and Herzegovina shall be a democratic state, which shall operate under the rule of law and with free and democratic elections. 

3. Composition. Bosnia and Herzegovina shall consist of the two Entities, the Federation of Bosnia and Herzegovina and the Republika Srpska (hereinafter "the Entities"). 

4. Movement of Goods. Services. Capital. and Persons. There shall be freedom of movement throughout Bosnia and Herzegovina. Bosnia and Herzegovina and the Entities shall not impede full freedom of movement of persons, goods, services, and capital throughout Bosnia and Herzegovina. Neither Entity shall establish controls at the boundary between the Entities. 

5. Capital. The capital of Bosnia and Herzegovina shall be Sarajevo. 

6. Symbols. Bosnia and Herzegovina shall have such symbols as are decided by its Parliamentary Assembly and approved by the Presidency. 

7. Citizenship. There shall be a citizenship of Bosnia and Herzegovina, to be regulated by the Parliamentary Assembly, and a citizenship of each Entity, to be regulated by each Entity, provided that: 

a. All citizens of either Entity are thereby citizens of Bosnia and Herzegovina. 

b. No person shall be deprived of Bosnia and Herzegovina or Entity citizenship arbitrarily or so as to leave him or her stateless. No person shall be deprived of Bosnia and Herzegovina or Entity citizenship on any ground such as sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. 

c. All persons who were citizens of the Republic of Bosnia and Herzegovina immediately prior to the entry into force of this Constitution are citizens of Bosnia and Herzegovina. The citizenship of persons who were naturalized after April 6, 1992 and before the entry into force of this Constitution will be regulated by the Parliamentary Assembly. 

d. Citizens of Bosnia and Herzegovina may hold the citizenship of another state, provided that there is a bilateral agreement, approved by the Parliamentary Assembly in accordance with Article IV(4)(d), between Bosnia and Herzegovina and that state governing this matter. Persons with dual citizenship may vote in Bosnia and Herzegovina and the Entities only if Bosnia and Herzegovina is their country of residence. 

e. A citizen of Bosnia and Herzegovina abroad shall enjoy the protection of Bosnia and Herzegovina. Each Entity may issue passports of Bosnia and Herzegovina to its citizens as regulated by the Parliamentary Assembly. Bosnia and Herzegovina may issue passports to citizens not issued a passport by an Entity. There shall be a central register of all passports issued by the Entities and by Bosnia and Herzegovina.

Article II: Human Rights and Fundamental Freedoms

1. Human Rights. Bosnia and Herzegovina and both Entities shall ensure the highest level of internationally recognized human rights and fundamental freedoms. To that end, there shall be a Human Rights Commission for Bosnia and Herzegovina as provided for in Annex 6 to the General Framework Agreement. 

2. International Standards. The rights and freedoms set forth in the European Convention for the Protection of Human Rights and Fundamental Freedoms and its Protocols shall apply directly in Bosnia and Herzegovina. These shall have priority over all other law. 

3. Enumeration of Rights. All persons within the territory of Bosnia and Herzegovina shall enjoy the human rights and fundamental freedoms referred to in paragraph 2 above; these include: 

a. The right to life. 

b. The right not to be subjected to torture or to inhuman or degrading treatment or punishment. 

c. The right not to be held in slavery or servitude or to perform forced or compulsory labor. 

d. The rights to liberty and security of person. 

e. The right to a fair hearing in civil and criminal matters, and other rights relating to criminal proceedings. 

f. The right to private and family life, home, and correspondence. 

g. Freedom of thought, conscience, and religion. 

h. Freedom of expression. 

i. Freedom of peaceful assembly and freedom of association with others. 

j. The right to marry and to found a family. 

k. The right to property. 

l. The right to education. 

m. The right to liberty of movement and residence.

4. Non-Discrimination. The enjoyment of the rights and freedoms provided for in this Article or in the international agreements listed in Annex I to this Constitution shall be secured to all persons in Bosnia and Herzegovina without discrimination on any ground such as sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. 

5. Refugees and Displaced Persons. All refugees and displaced persons have the right freely to return to their homes of origin. They have the right, in accordance with Annex 7 to the General Framework Agreement, to have restored to them property of which they were deprived in the course of hostilities since 1991 and to be compensated for any such property that cannot be restored to them. Any commitments or statements relating to such property made under duress are null and void. 

6. Implementation. Bosnia and Herzegovina, and all courts, agencies, governmental organs, and instrumentalities operated by or within the Entities, shall apply and conform to the human rights and fundamental freedoms referred to in paragraph 2 above. 

7. International Agreements. Bosnia and Herzegovina shall remain or become party to the international agreements listed in Annex I to this Constitution. 

8. Cooperation. All competent authorities in Bosnia and Herzegovina shall cooperate with and provide unrestricted access to: any international human rights monitoring mechanisms established for Bosnia and Herzegovina; the supervisory bodies established by any of the international agreements listed in Annex I to this Constitution; the International Tribunal for the Former Yugoslavia (and in particular shall comply with orders issued pursuant to Article 29 of the Statute of the Tribunal); and any other organization authorized by the United Nations Security Council with a mandate concerning human rights or humanitarian law.

Article III: Responsibilities of and Relations Between the Institutions of Bosnia and Herzegovina and the Entities

1. Responsibilities of the Institutions of Bosnia and Herzegovina. 

The following matters are the responsibility of the institutions of Bosnia and Herzegovina:

a. Foreign policy. 

b. Foreign trade policy. 

c. Customs policy. 

d. Monetary policy as provided in Article VII. 

e. Finances of the institutions and for the international obligations of Bosnia and Herzegovina. 

f. Immigration, refugee, and asylum policy and regulation. 

g. International and inter-Entity criminal law enforcement, including relations with Interpol. 

h. Establishment and operation of common and international communications facilities. 

i. Regulation of inter-Entity transportation. 

j. Air traffic control.

2. Responsibilities of the Entities. 

a. The Entities shall have the right to establish special parallel relationships with neighboring states consistent with the sovereignty and territorial integrity of Bosnia and Herzegovina. 

b. Each Entity shall provide all necessary assistance to the government of Bosnia and Herzegovina in order to enable it to honor the international obligations of Bosnia and Herzegovina, provided that financial obligations incurred by one Entity without the consent of the other prior to the election of the Parliamentary Assembly and Presidency of Bosnia and Herzegovina shall be the responsibility of that Entity, except insofar as the obligation is necessary for continuing the membership of Bosnia and Herzegovina in an international organization. 

c. The Entities shall provide a safe and secure environment for all persons in their respective jurisdictions, by maintaining civilian law enforcement agencies operating in accordance with internationally recognized standards and with respect for the internationally recognized human rights and fundamental freedoms referred to in Article II above, and by taking such other measures as appropriate. 

d. Each Entity may also enter into agreements with states and international organizations with the consent of the Parliamentary Assembly. The Parliamentary Assembly may provide by law that certain types of agreements do not require such consent.

3. Law and Responsibilities of the Entities and the Institutions. 

a. All governmental functions and powers not expressly assigned in this Constitution to the institutions of Bosnia and Herzegovina shall be those of the Entities. 

b. The Entities and any subdivisions thereof shall comply fully with this Constitution, which supersedes inconsistent provisions of the law of Bosnia and Herzegovina and of the constitutions and law of the Entities, and with the decisions of the institutions of Bosnia and Herzegovina. The general principles of international law shall be an integral part of the law of Bosnia and Herzegovina and the Entities.

4. Coordination.
The Presidency may decide to facilitate inter-Entity coordination on matters not within the responsibilities of Bosnia and Herzegovina as provided in this Constitution, unless an Entity objects in any particular case.

5. Additional Responsibilities. 

a. Bosnia and Herzegovina shall assume responsibility for such other matters as are agreed by the Entities; are provided for in Annexes 5 through 8 to the General Framework Agreement; or are necessary to preserve the sovereignty, territorial integrity, political independence, and international personality of Bosnia and Herzegovina, in accordance with the division of responsibilities between the institutions of Bosnia and Herzegovina. Additional institutions may be established as necessary to carry out such responsibilities. 

b. Within six months of the entry into force of this Constitution, the Entities shall begin negotiations with a view to including in the responsibilities of the institutions of Bosnia and Herzegovina other matters, including utilization of energy resources and cooperative economic projects.

Article IV: Parliamentary Assembly

The Parliamentary Assembly shall have two chambers: the House of Peoples and the House of Representatives. 

1. House of Peoples. The House of Peoples shall comprise 15 Delegates, two-thirds from the Federation (including five Croats and five Bosniacs) and one-third from the Republika Srpska (five Serbs). 

a. The designated Croat and Bosniac Delegates from the Federation shall be selected, respectively, by the Croat and Bosniac Delegates to the House of Peoples of the Federation. Delegates from the Republika Srpska shall be selected by the National Assembly of the Republika Srpska. 

b. Nine members of the House of Peoples shall comprise a quorum, provided that at least three Bosniac, three Croat, and three Serb Delegates are present.

2. House of Representatives. The House of Representatives shall comprise 42 Members, two-thirds elected from the territory of the Federation, one-third from the territory of the Republika Srpska. 

a. Members of the House of Representatives shall be directly elected from their Entity in accordance with an election law to be adopted by the Parliamentary Assembly. The first election, however, shall take place in accordance with Annex 3 to the General Framework Agreement. 

b. A majority of all members elected to the House of Representatives shall comprise a quorum.

3. Procedures. 

a. Each chamber shall be convened in Sarajevo not more than 30 days after its selection or election. 

b. Each chamber shall by majority vote adopt its internal rules and select from its members one Serb, one Bosniac, and one Croat to serve as its Chair and Deputy Chairs, with the position of Chair rotating among the three persons selected. 

c. All legislation shall require the approval of both chambers. 

d. All decisions in both chambers shall be by majority of those present and voting. The Delegates and Members shall make their best efforts to see that the majority includes at least one-third of the votes of Delegates or Members from the territory of each Entity. If a majority vote does not include one-third of the votes of Delegates or Members from the territory of each Entity, the Chair and Deputy Chairs shall meet as a commission and attempt to obtain approval within three days of the vote. If those efforts fail, decisions shall be taken by a majority of those present and voting, provided that the dissenting votes do not include two-thirds or more of the Delegates or Members elected from either Entity. 

e. A proposed decision of the Parliamentary Assembly may be declared to be destructive of a vital interest of the Bosniac, Croat, or Serb people by a majority of, as appropriate, the Bosniac, Croat, or Serb Delegates selected in accordance with paragraph l(a) above. Such a proposed decision shall require for approval in the House of Peoples a majority of the Bosniac, of the Croat, and of the Serb Delegates present and voting. 

f. When a majority of the Bosniac, of the Croat, or of the Serb Delegates objects to the invocation of paragraph (e), the Chair of the House of Peoples shall immediately convene a Joint Commission comprising three Delegates, one each selected by the Bosniac, by the Croat, and by the Serb Delegates, to resolve the issue. If the Commission fails to do so within five days, the matter will be referred to the Constitutional Court, which shall in an expedited process review it for procedural regularity. 

g. The House of Peoples may be dissolved by the Presidency or by the House itself, provided that the House's decision to dissolve is approved by a majority that includes the majority of Delegates from at least two of the Bosniac, Croat, or Serb peoples. The House of Peoples elected in the first elections after the entry into force of this Constitution may not, however, be dissolved. 

h. Decisions of the Parliamentary Assembly shall not take effect before publication. 

i. Both chambers shall publish a complete record of their deliberations and shall, save in exceptional circumstances in accordance with their rules, deliberate publicly. 

j. Delegates and Members shall not be held criminally or civilly liable for any acts carried out within the scope of their duties in the Parliamentary Assembly.

4. Powers. The Parliamentary Assembly shall have responsibility for: 

a. Enacting legislation as necessary to implement decisions of the Presidency or to carry out the responsibilities of the Assembly under this Constitution. 

b. Deciding upon the sources and amounts of revenues for the operations of the institutions of Bosnia and Herzegovina and international obligations of Bosnia and Herzegovina. 

c. Approving a budget for the institutions of Bosnia and Herzegovina. 

d. Deciding whether to consent to the ratification of treaties. 

e. Such other matters as are necessary to carry out its duties or as are assigned to it by mutual agreement of the Entities.

Article V: Presidency

The Presidency of Bosnia and Herzegovina shall consist of three Members: one Bosniac and one Croat, each directly elected from the territory of the Federation, and one Serb directly elected from the territory of the Republika Srpska. 

1. Election and Term. 

a. Members of the Presidency shall be directly elected in each Entity (with each voter voting to fill one seat on the Presidency) in accordance with an election law adopted by the Parliamentary Assembly. The first election, however, shall take place in accordance with Annex 3 to the General Framework Agreement. Any vacancy in the Presidency shall be filled from the relevant Entity in accordance with a law to be adopted by the Parliamentary Assembly. 

b. The term of the Members of the Presidency elected in the first election shall be two years; the term of Members subsequently elected shall be four years. Members shall be eligible to succeed themselves once and shall thereafter be ineligible for four years.

2. Procedures. 

a. The Presidency shall determine its own rules of procedure, which shall provide for adequate notice of all meetings of the Presidency. 

b. The Members of the Presidency shall appoint from their Members a Chair. For the first term of the Presidency, the Chair shall be the Member who received the highest number of votes. Thereafter, the method of selecting the Chair, by rotation or otherwise, shall be determined by the Parliamentary Assembly, subject to Article IV(3). 

c. The Presidency shall endeavor to adopt all Presidency Decisions (i.e., those concerning matters arising under Article V(3)(a) - (e)) by consensus. Such decisions may, subject to paragraph (d) below, nevertheless be adopted by two Members when all efforts to reach consensus have failed. 

d. A dissenting Member of the Presidency may declare a Presidency Decision to be destructive of a vital interest of the Entity from the territory from which he was elected, provided that he does so within three days of its adoption. Such a Decision shall be referred immediately to the National Assembly of the Republika Srpska, if the declaration was made by the Member from that territory; to the Bosniac Delegates of the House of Peoples of the Federation, if the declaration was made by the Bosniac Member; or to the Croat Delegates of that body, if the declaration was made by the Croat Member. If the declaration is confirmed by a two-thirds vote of those persons within ten days of the referral, the challenged Presidency Decision shall not take effect.

3. Powers. The Presidency shall have responsibility for: 

a. Conducting the foreign policy of Bosnia and Herzegovina. 

b. Appointing ambassadors and other international representatives of Bosnia and Herzegovina, no more than two-thirds of whom may be selected from the territory of the Federation. 

c. Representing Bosnia and Herzegovina in international and European organizations and institutions and seeking membership in such organizations and institutions of which Bosnia and Herzegovina is not a member. 

d. Negotiating, denouncing, and, with the consent of the Parliamentary Assembly, ratifying treaties of Bosnia and Herzegovina. 

e. Executing decisions of the Parliamentary Assembly. 

f. Proposing, upon the recommendation of the Council of Ministers, an annual budget to the Parliamentary Assembly. 

g. Reporting as requested, but not less than annually, to the Parliamentary Assembly on expenditures by the Presidency. 

h. Coordinating as necessary with international and nongovernmental organizations in Bosnia and Herzegovina. 

i. Performing such other functions as may be necessary to carry out its duties, as may be assigned to it by the Parliamentary Assembly, or as may be agreed by the Entities.

4. Council of Ministers. The Presidency shall nominate the Chair of the Council of Ministers, who shall take office upon the approval of the House of Representatives. The Chair shall nominate a Foreign Minister, a Minister for Foreign Trade, and other Ministers as may be appropriate, who shall take office upon the approval of the House of Representatives. 

a. Together the Chair and the Ministers shall constitute the Council of Ministers, with responsibility for carrying out the policies and decisions of Bosnia and Herzegovina in the fields referred to in Article III(1), (4), and (5) and reporting to the Parliamentary Assembly (including, at least annually, on expenditures by Bosnia and Herzegovina). 

b. No more than two-thirds of all Ministers may be appointed from the territory of the Federation. The Chair shall also nominate Deputy Ministers (who shall not be of the same constituent people as their Ministers), who shall take office upon the approval of the House of Representatives. 

c. The Council of Ministers shall resign if at any time there is a vote of no-confidence by the Parliamentary Assembly.

5. Standing Committee. 

a. Each member of the Presidency shall, by virtue of the office, have civilian command authority over armed forces. Neither Entity shall threaten or use force against the other Entity, and under no circumstances shall any armed forces of either Entity enter into or stay within the territory of the other Entity without the consent of the government of the latter and of the Presidency of Bosnia and Herzegovina. All armed forces in Bosnia and Herzegovina shall operate consistently with the sovereignty and territorial integrity of Bosnia and Herzegovina. 

b. The members of the Presidency shall select a Standing Committee on Military Matters to coordinate the activities of armed forces in Bosnia and Herzegovina. The Members of the Presidency shall be members of the Standing Committee.

Article VI: Constitutional Court

1. Composition. The Constitutional Court of Bosnia and Herzegovina shall have nine members. 

a. Four members shall be selected by the House of Representatives of the Federation, and two members by the Assembly of the Republika Srpska. The remaining three members shall be selected by the President of the European Court of Human Rights after consultation with the Presidency. 

b. Judges shall be distinguished jurists of high moral standing. Any eligible voter so qualified may serve as a judge of the Constitutional Court. The judges selected by the President of the European Court of Human Rights shall not be citizens of Bosnia and Herzegovina or of any neighboring state. 

c. The term of judges initially appointed shall be five years, unless they resign or are removed for cause by consensus of the other judges. Judges initially appointed shall not be eligible for reappointment. Judges subsequently appointed shall serve until age 70, unless they resign or are removed for cause by consensus of the other judges. 

d. For appointments made more than five years after the initial appointment of judges, the Parliamentary Assembly may provide by law for a different method of selection of the three judges selected by the President of the European Court of Human Rights.

2. Procedures. 

a. A majority of all members of the Court shall constitute a quorum. 

b. The Court shall adopt its own rules of court by a majority of all members. It shall hold public proceedings and shall issue reasons for its decisions, which shall be published.

3. Jurisdiction. The Constitutional Court shall uphold this Constitution. 

a. The Constitutional Court shall have exclusive jurisdiction to decide any dispute that arises under this Constitution between the Entities or between Bosnia and Herzegovina and an Entity or Entities, or between institutions of Bosnia and Herzegovina, including but not limited to: 

· Whether an Entity's decision to establish a special parallel relationship with a neighboring state is consistent with this Constitution, including provisions concerning the sovereignty and territorial integrity of Bosnia and Herzegovina. 

· Whether any provision of an Entity's constitution or law is consistent with this Constitution.

Disputes may be referred only by a member of the Presidency, by the Chair of the Council of Ministers, by the Chair or a Deputy Chair of either chamber of the Parliamentary Assembly, by one-fourth of the members of either chamber of the Parliamentary Assembly, or by one-fourth of either chamber of a legislature of an Entity.

b. The Constitutional Court shall also have appellate jurisdiction over issues under this Constitution arising out of a judgment of any other court in Bosnia and Herzegovina. 

c. The Constitutional Court shall have jurisdiction over issues referred by any court in Bosnia and Herzegovina concerning whether a law, on whose validity its decision depends, is compatible with this Constitution, with the European Convention for Human Rights and Fundamental Freedoms and its Protocols, or with the laws of Bosnia and Herzegovina; or concerning the existence of or the scope of a general rule of public international law pertinent to the court's decision.

4. Decisions. Decisions of the Constitutional Court shall be final and binding.

Article VII: Central Bank

There shall be a Central Bank of Bosnia and Herzegovina, which shall be the sole authority for issuing currency and for monetary policy throughout Bosnia and Herzegovina. 

1. The Central Bank's responsibilities will be determined by the Parliamentary Assembly. For the first six years after the entry into force of this Constitution, however, it may not extend credit by creating money, operating in this respect as a currency board; thereafter, the Parliamentary Assembly may give it that authority. 

2. The first Governing Board of the Central Bank shall consist of a Governor appointed by the International Monetary Fund, after consultation with the Presidency, and three members appointed by the Presidency, two from the Federation (one Bosniac, one Croat, who shall share one vote) and one from the Republika Srpska, all of whom shall serve a six-year term. The Governor, who shall not be a citizen of Bosnia and Herzegovina or any neighboring state, may cast tie-breaking votes on the Governing Board. 

3. Thereafter, the Governing Board of the Central Bank of Bosnia and Herzegovina shall consist of five persons appointed by the Presidency for a term of six years. The Board shall appoint, from among its members, a Governor for a term of six years.

Article VIII: Finances

1. The Parliamentary Assembly shall each year, on the proposal of the Presidency, adopt a budget covering the expenditures required to carry out the responsibilities of institutions of Bosnia and Herzegovina and the international obligations of Bosnia and Herzegovina. 

2. If no such budget is adopted in due time, the budget for the previous year shall be used on a provisional basis. 

3. The Federation shall provide two-thirds, and the Republika Srpska one-third, of the revenues required by the budget, except insofar as revenues are raised as specified by the Parliamentary Assembly.

Article IX: General Provisions

1. No person who is serving a sentence imposed by the International Tribunal for the Former Yugoslavia, and no person who is under indictment by the Tribunal and who has failed to comply with an order to appear before the Tribunal, may stand as a candidate or hold any appointive, elective, or other public office in the territory of Bosnia and Herzegovina. 

2. Compensation for persons holding office in the institutions of Bosnia and Herzegovina may not be diminished during an officeholder's tenure. 

3. Officials appointed to positions in the institutions of Bosnia and Herzegovina shall be generally representative of the peoples of Bosnia and Herzegovina.

Article X: Amendment

1. Amendment Procedure. This Constitution may be amended by a decision of the Parliamentary Assembly, including a two-thirds majority of those present and voting in the House of Representatives. 

2. Human Rights and Fundamental Freedoms. No amendment to this Constitution may eliminate or diminish any of the rights and freedoms referred to in Article II of this Constitution or alter the present paragraph.

Article XI: Transitional Arrangements

Transitional arrangements concerning public offices, law, and other matters are set forth in Annex II to this Constitution.

Article XII: Entry into Force

1. This Constitution shall enter into force upon signature of the General Framework Agreement as a constitutional act amending and superseding the Constitution of the Republic of Bosnia and Herzegovina. 

2. Within three months from the entry into force of this Constitution, the Entities shall amend their respective constitutions to ensure their conformity with this Constitution in accordance with Article III(3)(b).

Annex I: Additional Human Rights Agreements To Be Applied In Bosnia And Herzegovina

1. 1948 Convention on the Prevention and Punishment of the Crime of Genocide 

2. 1949 Geneva Conventions I-IV on the Protection of the Victims of War, and the 1977 Geneva Protocols I-II thereto 

3. 1951 Convention relating to the Status of Refugees and the 1966 Protocol thereto 

4. 1957 Convention on the Nationality of Married Women 

5. 1961 Convention on the Reduction of Statelessness 

6. 1965 International Convention on the Elimination of All Forms of Racial Discrimination 

7. 1966 International Covenant on Civil and Political Rights and the 1966 and 1989 Optional Protocols thereto 

8. 1966 Covenant on Economic, Social and Cultural Rights 

9. 1979 Convention on the Elimination of All Forms of Discrimination against Women 

10. 1984 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 

11. 1987 European Convention on the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 

12. 1989 Convention on the Rights of the Child 

13. 1990 International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families 

14. 1992 European Charter for Regional or Minority Languages 

15. 1994 Framework Convention for the Protection of National Minorities

Annex II: Transitional Arrangements

1. Joint Interim Commission. 

a. The Parties hereby establish a Joint Interim Commission with a mandate to discuss practical questions related to the implementation of the Constitution of Bosnia and Herzegovina and of the General Framework Agreement and its Annexes, and to make recommendations and proposals. 

b. The Joint Interim Commission shall be composed of four persons from the Federation, three persons from the Republika Srpska, and one representative of Bosnia and Herzegovina. 

c. Meetings of the Commission shall be chaired by the High Representative or his or designee.

2. Continuation of Laws. 

All laws, regulations, and judicial rules of procedure in effect within the territory of Bosnia and Herzegovina when the Constitution enters into force shall remain in effect to the extent not inconsistent with the Constitution, until otherwise determined by a competent governmental body of Bosnia and Herzegovina.

3. Judicial and Administrative Proceedings. 

All proceedings in courts or administrative agencies functioning within the territory of Bosnia and Herzegovina when the Constitution enters into force shall continue in or be transferred to other courts or agencies in Bosnia and Herzegovina in accordance with any legislation governing the competence of such courts or agencies.

4. Offices. 

Until superseded by applicable agreement or law, governmental offices, institutions, and other bodies of Bosnia and Herzegovina will operate in accordance with applicable law.

5. Treaties. 

Any treaty ratified by the Republic of Bosnia and Herzegovina between January 1, 1992 and the entry into force of this Constitution shall be disclosed to Members of the Presidency within 15 days of their assuming office; any such treaty not disclosed shall be denounced. Within six months after the Parliamentary Assembly is first convened, at the request of any member of the Presidency, the Parliamentary Assembly shall consider whether to denounce any other such treaty.

Declaration On Behalf Of The Republic Of Bosnia And Herzegovina

The Republic of Bosnia and Herzegovina approves the Constitution of Bosnia and Herzegovina at Annex 4 to the General Framework Agreement. 

For the Republic of Bosnia and Herzegovina

Declaration On Behalf Of The Federation Of Bosnia And Herzegovina

The Federation of Bosnia and Herzegovina, on behalf of its constituent peoples and citizens, approves the Constitution of Bosnia and Herzegovina at Annex 4 to the General Framework Agreement. 

For the Federation of Bosnia and Herzegovina

Declaration On Behalf Of The Republika Srpska

The Republika Srpska approves the Constitution of Bosnia and Herzegovina at Annex 4 to the General Framework Agreement. 

For the Republika Srpska

Општи оквирни Споразум за мир у Босни и Херцеговини
(14. децембар 1995)

Aнекс 4:

УСТАВ БОСНЕ И ХЕРЦЕГОВИНЕ 
Преамбула 

На основу поштовања људског достојанства, слободе и једнакости, 

Опредијељени за мир, праведност, сношљивост и помирење, 

Увјерени да демократске установе власти и поштени поступци најбоље успостављају мирољубиве односе унутар плуралистичког друштва, 

У жељи за промовисањем опште добробити и привредног раста заштитом приватне имовине и промовисањем тржишне привреде, 

Вођени циљевима и начелима Повеље Уједињених нација, 

Опредијељени за суверенитет, територијалну цјеловитост и политичку независност Босне и Херцеговине у складу са међународним правом, 

Одлучни да обезбиједе пуно поштовање међународног хуманитарног права, 

Надахнути Универзалном повељом о људским правима, међународним уговорима о грађанским и политичким те економским, социјалним и културним правима, као и Декларацијом о правима лица која припадају националним или етничким, вјерским и језичким мањинама, те другим инструментима о људским правима, 

Позивајући се на Основна начела договорена у Женеви 8. септембра 1995., те у Њујорку 26. септембра 1995. 

Бошњаци, Хрвати и Срби, као конститутивни народи (заједно са осталим), те грађани Босне и Херцеговине овиме одређују да Устав Босне и Херцеговине буде:

Члан I. Босна и Херцеговина

1. Континуитет. Република Босна и Херзеговина, чије ће службени назив од сада бити "Босна и Херцеговина", наставља своје правно постојање према међународном праву као држава, уз прилагођавање њезиног унутрашњег уређења према овдје садржаним одредбама те унутар њезиних међународно признатих граница. Она остаје чланица Уједињених нација те као Босна и Херцеговина може задржати или затражити чланство у организацијама у склопу система Уједињених нација и другим међународним организацијама. 

2. Демократска начела. Босна и Херцеговина је демократска држава која функционише на начелима правне државе те има слободне и демократске изборе. 

3. Састав. Босна и Херцеговина састоји се од два ентитета, Федерације Босне и Херцеговине и Републике Српске (у даљњем тексту "ентитети"). 

4. Кретање роба, услуга, капитала и људи. Кретање по цијелој Босни и Херцеговини слободно је. Босна и Херцеговина и ентитети неће ометати пуну слободу кретања за лица, робу, услуге и капитал у цијелој Босни и Херцеговини. Нити један од ентитета неће успостављати контроле на граничним линијама између ентитета. 

5. Главни град. Главни град Босне и Херцеговине је Сарајево. 

6. Ознаке и симболи. Босна и Херцеговина имаће ознаке и симболе какво утврди њезина Парламентарна скупштина те потврди Предсједништво. 

7. Држављанство. Постоји држављанство Босне и Херцеговине које ће регулисати Парламентарна скупштина, те држављанство сваког од ентитета које ће регулисати сваки од ентитета, под условом: 

a. да су сви држављани било којег ентитета тиме и држављани Босне и Херцеговине. 

b. да се ниједном лицу не ускрати држављанство Босне и Херцеговине или неког од ентитета на произвољан начин или пак тако да остане без држављанства. Ни једном лицу неће се ускратити држављанство Босне и Херцеговине или неког од ентитета на основи пола, расне припадности, боје коже, језика, вјере, политичког или другог мишљења, националног или социјалног поријекла, припадности националној мањини, власништва, рођења или другог статуса. 

c. Сва лица која су била држављани Републике Босне и Херцеговине, непосредно прије ступања на снагу овога Устава, држављани су Босне и Херцеговине. Држављанство лица која су натурализована након 6. априла 1992. а прије ступања на снагу овог Устава регулисаће Парламентарна скупштина. 

d. Држављани Босне и Херцеговине могу да имају и држављанство друге државе, под условом да о томе постоји билатерални споразум, одобрен одПарламентарне скупштине у складу са чланом 4.(4)(д), између Босне и Херцеговине и односне државе. Лица са двојним држављанством могу да гласају у Босни и Херцеговини и ентитетима само ако им је пребивалиште у Босни и Херцеговини. 

e. Држављанин Босне и Херцеговине у иностранству ужива заштиту Босне и Херцеговине. Сваки од ентитета може издавати пасоше Босне и Херцеговине својим држављанима онако како то утврди Парламентарна скупштина. Босна и Херцеговина може да изда пасоше држављанима којима нису издати пасоши од неког од ентитета. Постојаће централна евиденција свих пасоша које издају ентитети и Босна и Херцеговина. 

Члан II. Људска права и основне слободе

1. Људска права. Босна и Херцеговина и оба ентитета обезбјеђују највиши ниво међународно признатих људских права и основних слобода. У ту сврху постојаће Комисија за људска права у Босни и Херцеговини, како стоји у Анексу 6 Општег оквирног споразума. 

2. Међународни стандарди. Права и слободе одређени у Европској конвенцији за заштиту људских права и основних слобода те њезиним Протоколима непосредно се примјењују у Босни и Херцеговини и имају првенство пред свим другим законодавством. 

3. Попис права. Сва лица унутар подручја Босне и Херцеговине уживају људска права и основне слободе из горњег става (2), које укључују: 
a. Право на живот. 

b. Право на неподвргавање мучењу, нехуманом или понижавајућем поступку или казни. 

c. Право лица да не буде држано у ропству или потчињености или да обавља присилни или обавезни рад. 
d. Права на слободу и безбједност личности. 

e. Право на поштено суђење у грађанским и кривичним предметима, те друга права у вези са кривичним поступцима. 
f. Право на приватни и породични живот, дом и пошту. 

g. Слободу мишљења, савјести и вјере. 
h. Слободу изражавања. 

i. Слободу мирног окупљања и слободу удруживања са другима. 
j. Право на закључење брака те заснивање породице. 

k. Право на имовину. 

l. Право на образовање. 

m. Право на слободу кретања и пребивалишта. 

4. Недискриминација. Уживање права и слобода из овога члана или међународних споразума пописаних у Додатку И овог Устава обезбјеђује се свим лицима у Босни и Херцеговини, без дискриминације на било којој основи попут пола, расе, боје коже, језика, вјере, политичког или другог мишљења, националног или социјалног поријекла, припадности националној мањини, имовине, рођења или другог статуса. 

5. Избјеглице и прогнаници. Све избјеглице и прогнаници имају право да се слободно врате својим домовима. Они у складу са Анексом 7 Општег оквирног споразума имају право на поврат имовине које су били лишени током непријатељстава од 1991. те да им се надокнади она имовина која им се не може вратити. Свака обавеза или изјава у вези са таквом имовином преузета или дана под принудом неважећа је и ништавна. 

6. Провођење. Босна и Херцеговина те сви судови, установе, владини органи, као и посредни органи којима управљају ентитети или се истима управља унутар ентитета, примјењују и поштују људска права и основне слободе из горњег става (2). 

7. Међународни споразуми. Босна и Херцеговина остаје или постаје странком међународних споразума пописаних у Додатку И овога Устава. 

8. Сарадња. Сви надлежни органи у Босни и Херцеговини ће сарађивати и обезбиједити неограничен приступ свим међународним механизмима за праћење стања људских права успостављеним за Босну и Херцеговину; надзорним органима установљеним од било којег од међународних споразума наведених у Додатку И овоме Уставу; Међународном суду за ратне злочине на простору бивше Југославије (те ће се нарочито покоравати налозима издатим на основу члана 29. Статута тог суда); као и свим другим организацијама којима мандат у вези са људским правима или хуманитарним правом додијели Савјет безбједности Уједињених нација. 

Члан III. Надлежности и односи између установа Босне и Херцеговине и ентитета
1. Надлежности установа Босне и Херцеговине 

Сљедећа питања спадају у надлежност установа Босне и Херцеговине:

a. Вањска политика. 

b. Вањскотрговачка политика. 

c. Царинска политика. 

d. Монетарна политика као што је наведено у члану 7. 

e. Финансирање установа те међународних обавеза Босне и Херцеговине. 

f. Политика у вези са питањем усељавања, избјеглица и азила. 

g. Међународно провођење кривичног права те провођење кривичног права између ентитета, укључујући односе са Интерполом. 

h. Оснивање и управљање заједничким kапацитетима/средствима. 

i. Регулисање промета између ентитета. 

j. Контрола ваздушхог саобраћаја. 

2. Надлежност ентитета

a. Ентитети имају право да оснују посебне паралелне односе са сусједним државама у складу са суверенитетом и територијалном цјеловитошћу Босне и Херцеговине. 

b. Сваки од ентитета ће пружити сву потребну помоћ влади Босне и Херцеговине да би јој се омогућило извршавање међународних обавеза Босне и Херцеговине, с тим да за финансијске обавезе које један од ентитета преузме без пристанка оног другог прије избора Парламентарне скупштине и Предсједништва Босне и Херцеговине одговара односни ентитет, осим ако је преузимање те обавезе било неопходно за настављање чланства Босне и Херцеговине у некој међународној организацији. 

c. Ентитети ће на подручјима под својом надлежношћу омогућити безбједно окружење за сва лица путем цивилних установа за провођење закона који ће дјеловати у складу са међународно признатим стандардима те поштовати међународно призната људска права и основне слободе из горњег члана 2., као и путем других мјера према потреби. 

d. Сваки од ентитета такође може да склапа споразуме са државама и међународним организацијама уз пристанак Парламентарне скупштине. Парламентарна скупштина може законом да прецизира да за одређене врсте споразума није потребан такав пристанак. 

3. Законодавство и надлежности ентитета и установа
a. Све владине функције и овлашћења које се у овоме Уставу изричито не додјељују установама Босне и Херцеговине, биће оне које постоје у ентитетима. 

b. Ентитети и било која њихова јединица у цијелости ће се покоравати овом Уставу, који замјењује међусобно неспојиве одредбе законодавства Босне и Херцеговине те устава и закона ентитета, као и одлукама установа Босне и Херцеговине. Општа начела међународног права саставни су дио законодавства Босне и Херцеговине и ентитета. 

4. Усклађивање. 
Предсједништво може да одлучи да олакша усклађивање између ентитета у вези са питањима која нису у надлежности Босне и Херцеговине према одредбама овога Устава, осим кад неки од ентитета томе приговори у било којему конкретном случају. 

5. Додатне одговорности
a. Bосна и Херцеговина преузима одговорност у другим питањима о којима се сложе ентитети; која су утврђена у анексима 5 до 8 Општег оквирног споразума; или пак која су неопходна за очување суверенитета, територијалне цјеловитости, политичке независности, и међународног субјективитета Босне и Херцеговине, у складу са диобом одговорности међу институцијама Босне и Херцеговине. Према потреби, за остваривање таквих одговорности могу да се оснивају додатне институције. 

b. У року од шест мјесеци од ступања овога Устава на снагу, ентитети ће да започну преговоре у вези са укључивањем других питања, укључујући коришћење енергетских ресурса и заједничке привредне пројекте, у одговорности установа Босне и Херцеговине. 

Члан IV. Парламентарна скупштина

Парламентарна скупштина има два дома: Дом народа и Представнички дом.

1. Дом народа.  Дом народа има 15 посланика, од тога двије трећине из Федерације (пет Хрвата и пет Бошњака) и једна трећина из Републике Српске (пет Срба). 

a. Хрватске и бошњачке посланике из Федерације бирају хрватски односно бошњачки заступници Заступничког дома Федерације. Посланике из Републике Српске бира Народна скупштина Републике Српске. 

b. Девет чланова Дома народа чине кворум, под условом да су присутна најмање три бошњачка, три хрватска и три српска посланика. 

2. Представнички дом. Представнички дом састоји се од 42 члана, од којих су двије трећине изабране са подручја Федерације, а једна трећина са подручја Републике Српске. 
a. Посланици Представничког дома непосредно се бирају у њиховом ентитету у складу са изборним законом који усвоји Парламентарна скупштина. Међутим, први избори ће се одржати у складу са Анексом 3. Општег оквирног споразума. 

b. Већина од укупног броја посланика изабраних у Представнички дом чини кворум. 

3. Поступци
a. Сваки од домова сазива се у Сарајеву најкасније 30 дана након њиховог одабира или избора. 

b. Сваки од домова већином гласова усваја свој пословник те међу својим члановима бира једног Србина, једног Бошњака и једног Хрвата за предсједника и потпредсједнике, уз ротирање предсједничког мјеста између та три одабрана лица. 

c. За доношење свих закона потребна је сагласност оба дома. 

d. Све одлуке у оба дома доносе се већином присутних који приступе гласању. Посланици и заступници потрудиће се да у већини буде заступљена најмање једна трећина гласова посланика или заступника са подручја сваког од ентитета. Ако то не буде случај, предсједник и потпредсједници састају се као комисија и покушавају добити сагласност у року од три дана након гласања. Ако то настојање не уроди плодом, одлуке се доносе већином гласова присутних чланова који приступе гласању, под условом да гласови против не укључују двије трећине или више посланика или заступника из једног или другог ентитета. 

e. Приједлог одлуке Парламентарне скупштине може да се прогласи штетним по витални интерес бошњачког, хрватског или српског народа од стране већине бошњачких, хрватских или српских посланика одабраних у складу са горњим ставом (1)(а). Таквом приједлогу одлуке је за добивање сагласности у Дому народа потребна већина гласова присутних бошњачких, хрватских те српских посланика који приступе гласању. 

f. Кад већина бошњачких, хрватских или српских посланика приговори позивању на став (е), предсједник Дома народа одмах сазива заједничку комисију од три посланика, према одабиру бошњачких, хрватских и српских посланика, ради разрјешења тог питања. Ако то комисија не учини у року од пет дана, случај ће бити предан Уставном суду који ће у убрзаном поступку оцијенити његову процедуралну регуларност. 

g. Предсједништво или сам Дом могу распустити Дом народа, под условом да одлуку Дома о распуштању одобри већина која укључује већину посланика барем два од три народа: Бошњака, Хрвата или Срба. 

h. Одлуке Парламентарне скупштине не ступају на снагу прије објављивања. 

i. Оба дома објављују цјеловиту евиденцију својих расправа те, осим у посебним околностима у складу са њиховим пословницима, расправљају јавно. 

j. Посланици и заступници не одговарају кривичноправно ни грађанскоправно за дјела почињена у склопу њихових дужности у Парламентарној скупштини. 

4. Oвлашћења. Парламентарна скупштина има сљедећа овлашћења: 

a. Према потреби доноси законе ради провођења одлука Предсједништва или ради обављања надлежности Парламентарне скупштине према овом Уставу. 

b. Одлучује о изворима и износима прихода за функционисање установа Босне и Херцеговине те подмиривање међународних обавеза Босне и Херцеговине. 

c. Одобрава буџет за установе Босне и Херцеговине. 

d. Одлучује о сагласности за ратификацију међународних уговора. 

e. Одлучује о осталом што је потребно за обављање њезиних дужности или дужности коју на њу узајамним договором пренесу ентитети. 

Члан V. Предсједништво
Предсједништво Босне и Херцеговине састоји се од три члана: једног Бошњака и једног Хрвата, од којих је сваки директно биран на подручју Федерације, те једног Србина директно бираног на подручју Републике Српске.
1. Бирање и трајање мандата

a. Чланови Предсједништва директно се бирају у сваком ентитету (сваки бирач гласа за попуњавање једног мјеста у Предсједништву) у складу са изборним законом који ће усвојити Парламентарна скупштина. Међутим, први избори одржаће се у складу са Анексом 3. Општег оквирног споразума. Упражњено мјесто у Предсједништву дотични ентитет ће попуњавати у складу са законом који усвоји Парламентарна скупштина. 

b. Чланови Предсједништва на првим изборима се бирају на двије године; на свим сљедећим изборима бирају се на четири године. Чланови Предсједништва могу бити бирани двапут узастопно, те затим четири године не могу бити поново бирани. 

2. Поступци

a. Предсједништво одређује властити пословник, којим се предвиђа одговарајуће обавјештавање о свим састанцима Предсједништва. 

b. Чланови Предсједништва између себе именују предсједника. У првом мандату предсједник ће бити онај члан који добије највећи број гласова. Затим начин избора предсједника, ротацијом или на неки други начин, утврђује Парламентарна скупштина у складу са чланом (4)(3). 

c. Предсједништво ће настојати све своје одлуке /односно оне које се тичу питања из члана 3.(1) (а) до (е)/ да доноси консензусом. Те одлуке, подложно даљњем ставу (д), могу да доносе два члана кад сва настојања да се постигне консензус остану без резултата. 

d. Члан Предсједништва који се не слаже са неком одлуком Предсједништва може да је прогласи штетном по витални интерес ентитета на подручју којег је изабран, под условом да то учини у року од три дана од доношења одлуке. Такве одлуке одмах се просљеђују Народној скупштини Републике Српске, ако је њезину штетност изјавио члан са тога подручја, односно бошњачким посланицима Дома народа Федерације, ако је штетност изјавио бошњачки члан, или хрватским посланицима тог органа, ако је штетност изјавио хрватски члан. Ако се односна изјава потврди са двије трећине гласова наведених посланика у року од десет дана након њезина просљеђивања, оспорена одлука Предсједништва не ступа на снагу. 

3. Овлашћења. Предсједништво има овлашћења да:
a. води вањску политику Босне и Херцеговине, 

b. именује амбасадоре и друге међународне представнике Босне и Херцеговине, од којих највише двије трећине могу да буду изабране са подручја Федерације, 

c. представља Босну и Херцеговину у међународним и европским организацијама и установама, те да затражи чланство у таквим организацијама и установама којих Босна и Херцеговина није чланица, 

d. преговара о међународним уговорима Босне и Херцеговине, опозива их, те, уз сагласност Парламентарне скупштине, ратификује, 

e. извршава одлуке Парламентарне скупштине, 

f. предлаже, на препоруку Савјета министара, годишњи буџет Парламентарне скупштине, 

g. на захтјев, а најмање једном годишње, подноси извјештаје Парламентарној скупштини о издацима Предсједништва, 

h. према потреби усклађује се са међународним и невладиним организацијама у Босни и Херцеговини, 

i. обавља друге задатке који се покажу неопходним за извршавање његових дужности, које му додијели Парламентарна скупштина или о којима се договоре ентитети. 

4. Савјет министара. Предсједништво предлаже предсједника Савјета министара који преузима дужност након што то потврди Представнички дом. Предсједник предлаже министра вањских послова, министра вањске трговине, као и друге министре према потреби, који преузимају дужност након што то потврди Представнички дом.
a. Предсједник и министри заједно чине Савјет министара надлежан за остваривање политике и одлука Босне и Херцеговине на подручјима наведеним у члану 3.(1), (4) и (5), те за подношење извјештаја Парламентарној скупштини (које барем једном годишње укључује издатке Босне и Херцеговине). 

b. Са подручја Федерације може да буде именовано највише двије трећине свих министара. Предсједник предлаже и замјенике министара (који нису из истог конститутивног народа као њихови министри) који преузимају дужност након потврде од Представничког дома. 

c. Савјет министара подноси оставку ако му Парламентарна скупштина у било које доба изгласа неповјерење. 

5. Стални одбор 
a. Сваки члан Предсједништва по службеној дужности има цивилну надлежност командовања оружаним снагама. Нити један од ентитета неће другоме ентитету пријетити силом или употријебити силу против њега, те оружане снаге једног ентитета ни под каквим околностима неће улазити или се задржавати на подручју другог ентитета без сагласности владе овога посљедњег те Предсједништва Босне и Херцеговине. Све оружане снаге у Босни и Херцеговини морају да дјелују у складу са суверенитетом и територијалном цјеловитошћу Босне и Херцеговине. 

b. Чланови Предсједништва бирају Стални одбор за војна питања ради усклађивања активности оружаних снага у Босни и Херцеговини. Чланови Предсједништва чланови су Сталног одбора. 

Члан VI. Уставни суд
1. Састав. Уставни суд Босне и Херцеговине има девет чланова. 
a. Четири члана бира Заступнички дом Федерације, а два члана Народна скупштина Републике Српске. Преостала три члана бира предсједник Европског суда за људска права након консултација са Предсједништвом. 

b. Судије су истакнути правници високих моралних квалитета. Свако лице са правом гласа и таквим квалификацијама може да буде судија Уставног суда. Судије које изабере предсједник Европског суда за људска права не смију да буду држављани Босне и Херцеговине или било које од сусједних држава. 

c. Судије се у првом сазиву именују на пет година, осим ако раније поднесу оставку или буду са разлогом смијењени, консензусом осталих судија. Код судија у првом сазиву нема реизбора. Судије слиједом именоване обављају дужност док не наврше 70 година живота, уколико прије не поднесу оставку или буду са разлогом удаљени консензусом осталих судија. 

d. За именовања након истека више од пет година од првобитног именовања судија, Парламентарна скупштина може законом да одреди другачији начин избора тројице судија које бира предсједник Европског суда за људска права. 

2. Поступци
a. Већина свих чланова суда чини кворум. 

b. Суд усваја властити пословник већином свих чланова, расправе су јавне, а одлуке се образлажу и објављују. 

3. Надлежност. 
a. Уставни суд има искључиву надлежност за разрјешавање свих уставних спорова између ентитета или између Босне и Херцеговине и једног или оба ентитета, или међу установама Босне и Херцеговине, укључујући али се не ограничавајући на питање: 

· Је ли одлука неког од ентитета да успостави посебне паралелне односе са неком сусједном државом у складу са Уставом, укључујући одредбе које се тичу суверенитета и територијалне цјеловитости Босне и Херцеговине. 

· Је ли било која од одредаба устава или закона неког од двају ентитета у складу са Уставом. Поступак може да покрене само члан Предсједништва, предсједник Савјета министара, предсједник или потпредсједник било којег од двају домова Парламентарне скупштине, четвртина чланова било којег дома Парламентарне скупштине, или пак четвртина било којег дома представничког органа неког од ентитета. 

c. Уставни суд такође има апелациону надлежност над питањима у вези са овим Уставом у вези са пресудом било којег другог суда у Босни и Херцеговини. 
d. Уставни суд надлежан је за питања која му предочи било који суд у Босни и Херцеговини у вези са тим је ли неки закон, од чије правоснажности зависи одлука тог суда, у складу са овим Уставом, Европском конвенцијом о људским правима и основним слободама и њезиним Протоколима те са законима Босне и Херцеговине; или пак у вези са постојањем или општим досегом владавине међународног права у вези са одлуком дотичног суда. 
4.   Одлуке. Одлуке Уставног суда су коначне и обавезујуће. 
Члан VII. Централна банка

Централна банка Босне и Херцеговине једина је установа за издавање новца и монетарну политику у цијелој Босни и Херцеговини.
1. Надлежност Централне банке утврђује Парламентарна скупштина. Међутим, током првих шест година након ступања овог Устава на снагу она не смије да одобрава кредите емисијом новца, већ у том погледу функционише као одбор за дистрибуцију новца; након тог рока Парламентарна скупштина је може овластити и за први задатак. 

2. Први Управни одбор Централне банке састоји се од гувернера, којег именује Међународни монетарни фонд након консултација са Предсједништвом, и три члана које именује Предсједништво, од којих два из Федерације (један Бошњак, један Хрват, који дијеле један глас) и један из Републике Српске, сви са шестогодишњим мандатом. Гувернер, који неће бити држављанин Босне и Херцеговине нити неке од сусједних држава, може својим гласом да даје преглас у одлукама Управног одбора. 

3. Након првог мандата, Управни одбор Централне банке Босне и Херцеговине састојаће се од пет лица које именује Предсједништво на шест година. Тај Одбор ће из својих редова изабрати гувернера на шест година. 

Члан VIII. Финансије
1. Парламентарна скупштина сваке године на приједлог Предсједништва усваја буџет који обухвата издатке потребне за обављање послова из надлежности установа Босне и Херцеговине и подмиривање међународних обавеза Босне и Херцеговине. 

2. Ако се такав буџет не усвоји у предвиђеном року, привремено ће се користити буџет за претходну годину. 

3. Федерација обезбјеђује двије трећине, а Република Српска једну трећину потребних буџетских прихода, осим прихода који се прикупљају према одредби Парламентарне скупштине. 

Члан IX. Опште одредбе
1. Лице које издржава казну по пресуди Међународног суда за бившу Југославију, те лице против које је тај суд подигао оптужницу а оно се није покорило налогу да изађе пред Суд, не може се кандидовати нити да буде именовано или бирано или на који други начин постављено на било коју јавну дужност на подручју Босне и Херцеговине. 

2. Накнаде за функционере у установама Босне и Херцеговине не могу да се смањују за вријеме трајања њиховог мандата.

3. Функционери именовани на мјеста у установама Босне и Херцеговине одражаваће општи састав народа Босне и Херцеговине.

Члан X. Измјене и допуне
1. Поступак. Овај Устав може се измијенити и допунити одлуком Парламентарне скупштине донесеном најмање двотрећинском већином присутних у Представничком дому који приступе гласању.

2. Људска права и основне слободе. Никакав амандман на овај Устав не смије да укине или умањи било које право или слободу из члана 2. овог Устава, или да измијени овај став.

Члан XI. Прелазни аранжмани

Прелазни аранжмани у вези са јавним дужностима, законима и другим питањима одређени су у Додатку II овог Устава.
Члан XII. Ступање на снагу
1. Овај Устав ступа на снагу потписивањем Општег оквирног споразума као уставног закона који мијења и замјењује Устав Републике Босне и Херцеговине.

2. У року од три мјесеца након ступања овог Устава на снагу ентитети ће измијенити и допунити своје уставе ради обезбјеђења њихове усклађености са овим Уставом у складу са чланом 3.(3)(б)."

Анекс I: Додатни споразуми о људским правима који ће се примјењивати у Босни и Херцеговини

1. Конвенција о спречавању и кажњавању злочина геноцида (1948) 

2. Женевске конвенције I-IV о заштити жртава рата (1949), и Допунски протоколи I-II (1977) 

3. Конвенција која се односи на статус избјеглица (1951) и Протокол (1966) 

4. Конвенција о држављанству удатих жена (1957) 

5. Kонвенција о смањењу борја лица без држављанства (1961) 

6. Mеђународна конвенција о уклањању свих облика расне дискриминације (1965) 

7. Mеђународни пакт о грађанским и политичким правима (1966) и Опциони протоколи (1966 и 1989) 

8. Mеђунарнодни пакт о економским, социјалним и културним правима (1966) 

9. Kонвенција о уклањању свих облика дискриминације у односу на жене (1979) 

10. Kонвенција против мучења и других сурових, нехуманих или понижавајућих третмана или кажњавања (1987) 

11. Eропска конвенција о спречавању мучења, нехуманог или понижавајућег третмана или кажњавања (1987) 

12. Kонвенција о правима дјетета (1989) 

13. Mеђунарнодна конвенција о заштит права радника:миграната и чланова њихових породица (1990) 

14. Eвропска повеља за регионалне језике и језике мањина (1992) 

15. Oквирна конвенција за заштиту националних мањина (1994) 

Aнекс II: Прелазне одредбе
1. Заједничка прелазна комисија  

a. Стране овим установљавају Заједничку прелазну комисију која ће бити овлаштена да расправља о практичним питањима у вези са имплементацијом Устава Босне и Херцеговине, Општег оквирног споразума и његових анекса, и даје препоруке и предлоге..

b. Заједничка комисија се састоји од четири лица из Федерације, три из Републике Српске и једног представника Босне и Херцеговине.  
c. Састанцима комисије предсједава Високи представник или лице које он одреди. 
2. Kонтинуитет правних прописа  

Сви закони, прописи и судски пословници, који су на снази у Босни и Херцеговини у тренутку када Устав ступи на снагу, остаће на снази у оној мјери у којој нису у супротности са Уставом док другачије не одреди надлежни орган Босне и Херцеговине.  
3. Правни и административни поступци  

Сви поступци у судовима или органима управе, који су у току ступања на снагу овог Устава,биће настављени или пренесени на друге судове или органе у Босни и Херцеговини у складу са прописима којима се уређује надлежност ових институција. 
4. Државни органи  

Док не буду замијењени новим споразумом или законом, органи власти, институције и друга тијела Босне и херцеговине ће функционисати у складу са важећим прописима. 
5. Уговори 

Сви уговори које је ратификовала Босна и Херцеговина између 1.1 1992. године и ступања на снагу овог Устаа биће дати на увид члановима Предсједништва у року од 15 дана од њиховог ступања на дужност, сваки уговор који не буде дат на увид биће проглашен поништеним.  У року од 6 мјесеци послије првог засједања Парламентарне скупштине, на захтјев било којег члана предсједнишва, Парламентарна скупштина ће размотрити да ли да откаже било који други уговор.  
On the basis of Article X, 1 of the Constitution of Bosnia and Herzegovina (Annex 4 of the General Framework Agreement on Peace in Bosnia and Herzegovina), the Parliamentary Assembly of Bosnia and Herzegovina, at the 49th session of the House of Representatives, held on March 25, 2009, and the27th session of the House of Peoples, held on March 26, 2009, adopted the following:

Amendment I to the Constitution of Bosnia and Herzegovina

In the Constitution of Bosnia and Herzegovina, after Article VI. 3, a new Article VI. 4 shall be added and shall read:

“4. The Brcko District of Bosnia and Herzegovina

The Brcko District of Bosnia and Herzegovina, which exists under the sovereignty of Bosnia and Herzegovina and is subject to the responsibilities of the institutions of Bosnia and Herzegovina as those responsibilities derive from this Constitution, whose territory is held in condominium by the Entities, is a unit of local self-government with its own institutions, laws and regulations, and with powers and status definitively prescribed by the awards of the Arbitral Tribunal for the Dispute over the Inter-Entity Boundary in the Brcko Area. The relationship between the Brcko District of Bosnia and Herzegovina and the institutions of Bosnia and Herzegovina and the Entities may be further regulated by law adopted by the Parliamentary Assembly.

The Constitutional Court of Bosnia and Herzegovina shall have jurisdiction to decide in any dispute relating to protection of the determined status and powers of the Brcko District of Bosnia and Herzegovina that may arise between an Entity or more Entities and the Brcko District of Bosnia and Herzegovina or between Bosnia and Herzegovina and the Brcko District of Bosnia and Herzegovina under this Constitution and the awards of the Arbitral Tribunal. 

Any such dispute may also be referred by a majority of the councilors of the Assembly of the Brcko District of Bosnia and Herzegovina including at least one-fifth of the elected councilors from among each of the constituent peoples.”
The existing Article VI. 4 shall become Article VI. 5.

Amendment I to the Constitution of Bosnia and Herzegovina shall enter into force on the eight day after its publication in the “Official Gazette of Bosnia and Herzegovina”.

Na osnovu ~lana X.1. Ustava Bosne i Hercegovine (Aneks 4. Op{teg okvirnog sporazuma za mir u Bosni i Hercegovini), Parlamentarna skup{tina Bosne i Hercegovine, na 49. sjednici Predstavni~kog doma, odr`anoj 25. marta 2009. godine, i na 27. sjednici Doma naroda, odr`anoj 26. marta 2009. godine, donijela je  
Aмандман I на устав босне и херцеговине  

U Ustavu Bosne i Hercegovine iza ~lana VI.3. dodaje se novi ~lan VI.4. koji glasi:  
"4. Br~ko Distrikt Bosne i Hercegovine  
Br~ko Distrikt Bosne i Hercegovine, koji postoji pod suverenitetom Bosne i Hercegovine i spada pod nadle`nosti institucija Bosne i Hercegovine onako kako te nadle`nosti proizlaze iz ovog ustava, ~ija je teritorija u zajedni~koj svojini (kondominijumu) entiteta, jedinica je lokalne samouprave sa vlastitim institucijama, zakonima i propisima, i sa ovla{}ewima i statusom kona~no propisanim odlukama Arbitra`nog tribunala za spor u vezi sa me|uentitetskom linijom razgrani~ewa u oblasti Br~kog. Odnos izme|u Br~ko Distrikta Bosne i Hercegovine i institucija Bosne i Hercegovine i entiteta mo`e se daqe urediti zakonom koji donosi Parlamentarna skup{tina Bosne i Hercegovine.  
Ustavni sud Bosne i Hercegovine nadle`an je da odlu~uje o bilo kakvom sporu u vezi sa za{titom utvr|enog statusa i ovla{}ewa Br~ko Distrikta Bosne i Hercegovine koji se mo`e javiti izme|u jednog ili vi{e entiteta i Br~ko Distrikta Bosne i Hercegovine ili izme|u Bosne i Hercegovine i Br~ko Distrikta Bosne i Hercegovine, po ovom ustavu i odlukama Arbitra`nog tribunala.  
Svaki takav spor tako|e mo`e pokrenuti ve}ina poslanika u Skup{tini Br~ko Distrikta Bosne i Hercegovine, koja ukqu~uje najmawe jednu petinu izabranih poslanika iz reda svakog od konstitutivnih naroda."  
Dosada{wi ~lan VI.4. postaje ~lan VI.5.  
Amandman I na Ustav Bosne i Hercegovine stupa na snagu osmog dana od dana objavqivawa u "Slu`benom glasniku BiH".  


PSBiH, broj 327/09
26. marta 2009. godine
Sarajevo  




Predsjedavaju}i
Predstavni~kog doma
Parlamentarne skup{tine BiH
Beriz Belki}, s. r.  


Predsjedavaju}i
Doma naroda
Parlamentarne skup{tine BiH
Ilija Filipovi}, s. r.  
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I. INTRODUCTION

1. On 14 December 1995, after over three and a half years of war in Bosnia and Herzegovina, the Republic of Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina ("Federation") and the Republika Srpska ("RS"), as part of the General Framework Agreement for Peace in Bosnia and Herzegovina (“GFAP” or “Dayton Accords”), signed Annex 2 of the GFAP, which entered into force upon signature of the parties1, and provided for the establishment of an “Inter-Entity Boundary Line” (“IEBL”) between the Federation and the RS throughout Bosnia and Herzegovina. The parties having failed to reach agreement during negotiations in Dayton on the allocation of Entity-control in the Brcko area, Article V of Annex 2, entitled “Arbitration for the Brcko Area”, provided that the parties “agree to binding arbitration of the disputed portion of the Inter-Entity Boundary Line in the Brcko Area.”

2. Article V provides for the selection of a three-member arbitral tribunal. Under Article V(2), the Federation and the RS agreed that “no later than six months after the entry into force of this Agreement, the Federation shall appoint one arbitrator, and the Republika Srpska shall appoint one arbitrator”. Pursuant to this provision, the Federation appointed professor Cazim Sadikovic and the RS appointed Dr. Vitomir Popovic as arbitrators. Each party selected its arbitrator without objection or challenge from the other party. 

3. Article V(2) further provides that

(a) third arbitrator shall be selected by agreement of the Parties’ appointees within thirty days thereafter. If they do not agree, the third arbitrator shall be appointed by the President of the International Court of Justice. The third arbitrator shall serve as presiding officer of the arbitral tribunal. 

After the party-appointed arbitrators failed to appoint a third arbitrator within the required time, the president of the International Court of Justice, on 15 July 1996, appointed Roberts B. Owen as third arbitrator and presiding officer of this Tribunal.   

4. Article V also provides for the substantive and procedural rules under which the arbitration would proceed. Under Paragraph 3, the parties agreed that unless otherwise agreed by the parties, the proceedings shall be conducted in accordance with the UNCITRAL rules. The arbitrators shall apply relevant legal and equitable principles.

5. Although Article 31 of the UNCITRAL Rules contemplates that in normal circumstances "any award or other decision of the arbitral tribunal shall be made by a majority of the arbitrators," the parties can always agree on a different procedure, and in this case they have so agreed.   It was understood at Dayton, as subsequently confirmed in writing, that if a majority decision of the Tribunal is not reached, "the decision of the presiding arbitrator will be final and binding upon both parties."2  It may be observed that such an agreement was in fact a virtual necessity in this particular case:  from the outset the positions of the two parties on the merits have been polar opposites and each party has explicitly refused to compromise. These polar positions and accompanying intense animosities, consistently in evidence from the opening of the Dayton conference onward, made clear from the outset that any party-appointed arbitrator would encounter significant difficulties in conducting himself with the usual degree of detachment and independence. The parties therefore decided to change the rule on decision-making in view of the substantial likelihood that an arbitral resolution could be achieved only by the two parties' agreeing that the rulings of the Presiding Arbitrator will be treated as decisive.

6.
Article V(5) of Dayton Annex 2 calls for a Tribunal decision "no later than one year from the entry into force" of the agreement — i.e., by 14 December 1996 — but the parties have agreed, with the consent and approval of the Tribunal, to extend the date until 15 February 1997.3
II. PROCEDURAL HISTORY

7.
Shortly after his appointment, the Presiding Arbitrator notified the other arbitrators and the parties that a preliminary conference would be held in Sarajevo on 7 August 1996 in order to constitute the Tribunal and decide preliminary procedural issues including scheduling of future proceedings.  Thereafter, on 6 August 1996, having been informed of some hesitation on the part of Republika Srpska as to whether it would actually participate in the proceedings, the Presiding Arbitrator visited Pale, conferred with Dr. Popovic and senior RS officials, and conveyed the message that the RS was bound by its Dayton treaty obligations to participate and that it was in the best interests of RS to do so in order to present its side of the dispute to the Tribunal.   On 6 August, however, Dr. Popovic announced his decision not to appear at the conference scheduled for the next day.

8.
On 7 August 1996 the Tribunal, represented by the Presiding Arbitrator and Professor Sadikovic, convened and held the preliminary conference in Sarajevo.  At the conference, the Federation was represented by counsel.  Neither Dr. Popovic nor any representative of the RS attended.  During the conference, the Tribunal heard argument from Federation counsel concerning various procedural issues, including the scheduling of written submissions and oral hearings. At the conference, Federation counsel also argued that certain UNCITRAL Rules were inapplicable to the proceedings, and pointed out that the silence of the UNCITRAL Rules on the question of admissibility of evidence suggested the need to adopt a set of guiding evidentiary principles.

9.
Immediately after the conclusion of the 7 August conference the Presiding Arbitrator prepared a draft "Pre-Hearing Order."  The draft was sent to counsel for the Federation for comment, and on 8 August 1996 the Presiding Arbitrator again visited Pale and delivered to senior RS representatives a copy of the draft "Pre-Hearing Order."  The Presiding Arbitrator described to the RS representatives the discussions that had occurred the previous day, explained the suggested provisions of the draft order, invited RS to make any comments it might wish, but received no immediate response.
10. Six days later, on 14 August 1996, after receiving comments from Federation counsel but nothing from RS, the Presiding Arbitrator issued the final version of the Pre-Hearing Order. The Order was served upon counsel for the Federation, upon political officials of the RS, and upon Dr. Popovic.  In that order, the Tribunal ruled that

1.        Neither party having voiced any objection as to any of the three arbitrators as selected by the parties and by the President of the International Court of Justice, the Tribunal shall be constituted in accordance with such selections.
*  *   *

4.        Procedurally, the Tribunal will be guided by the UNCITRAL Rules (except for Rules 3, 18, 19, and 20, which shall not be applicable).  As to the admissibility of evidence, the Tribunal will be guided by the principles set forth in the Appendix to this Order.4 
11. The Pre-Hearing Order further established deadlines for the submission of, and response to, "First" and "Second" written statements by each party.   As to the First Statement, the Order provided that 

each party shall submit a First Statement (a) describing all essential facts that the party believes the Tribunal should consider in reaching its decision; (b) stating, and providing supporting authority (if any) for, all principles of law and equity that the party believes applicable; and (c) identifying all witnesses whose testimony the party intends to present and summarizing that testimony.

12.      As to the Second Statement, the Order provided that each party shall submit a Second Statement that describes in detail a proposed plan for the economic and political structure of the Brcko area, consistent with the Dayton General Framework Agreement and its Annexes. The Order further provided that the plan should address a number of specific factors relevant to the dispute.5
13.
Pursuant to the 14 August Order, the Federation timely filed its First and Second Statements.6  Both filings were served upon political officials of the RS and upon Dr. Popovic.
14.
On 17 September 1996, having received no pleadings from the RS, the Presiding Arbitrator convened a status conference in Vienna to consider, among other things, the reasons for RS's non-participation in the arbitration.  The arbitrators and both parties were notified of and invited to the conference, which was attended by the Presiding Arbitrator and Professor Sadikovic, counsel for the Federation, and a delegation of political officials representing the RS.   Dr. Popovic did not attend the meeting.  At the conference, the RS argued that the Tribunal was without jurisdiction to proceed because (1) the RS interpreted Annex 2, Article V(l) as authorizing an arbitration only if the "disputed portion" of the IEBL was "indicated on [a] map" included in the Appendix to Annex 2 and (2) there was no map showing the disputed portion of the IEBL in the Brcko area.  Without ruling on the issue, as to which neither side had made a written presentation, the Presiding Arbitrator indicated that under the UNCITRAL Rules such jurisdictional rulings could be deferred until the issuance of a final award, and strongly encouraged the RS to designate legal counsel and begin to participate in the formal arbitral proceedings.  At the conference the Presiding Arbitrator provided the RS delegation with a Dayton map showing the IEBL in the Brcko area and indicating (by footnote) that the location of the line in the Brcko area was subject to arbitration.
15.
On 1 October 1996, at the request of legal counsel retained by the RS, the Presiding Arbitrator held a meeting with such counsel in Washington, D.C., and discussed the status of the proceedings.   While RS counsel stressed that they had not yet been authorized by their client to participate in the proceedings, the Presiding Arbitrator provided to RS counsel a memorandum describing the procedural history of the arbitration to that date.
16.
On 16 October 1996, the Presiding Arbitrator, after notifying Professor Sadikovic and the Federation and hearing no objection from either, held an ex parte conference in Washington, D.C. with political officials from the RS in order to continue to seek a solution to RS's continued non-participation in the proceedings.  At this meeting, the RS was also represented for the first time by legal counsel, who advised the Presiding Arbitrator that, although Dr. Popovic was in Washington at the time, he had decided not to attend the meeting.   After reiterating their earlier jurisdictional arguments, the RS representatives indicated that the RS might decide to file papers with the Tribunal.   The RS further indicated that, if it did decide to participate in the proceedings, it would request that the Tribunal defer its decision from the prescribed date (14 December 1996) until 15 February 1997.
17.
On 31 October 1996, the Presiding Arbitrator sent a letter to counsel for RS to confirm that any papers the RS wished to submit to the Tribunal must be presented no later than 14 November, with the possible exception of short additions merely supplementing points previously presented in writing.  Thereafter, at the request of RS counsel, the deadline for the RS's submission of papers was extended until 22 November.
18.
On 22 November 1996, the RS filed:   (1) an "Emergency Request for an Expedited Interim Award," and (2) a "Special Appearance and Jurisdictional Statement," including as an Appendix a "Statement of the Republika Srpska."  In the "Emergency Request for an Expedited Interim Award," the RS requested, pursuant to Article 32(1) of the UNCITRAL Rules, an Interim Award (i) clarifying the scope of the Tribunal's jurisdiction; (ii) confirming that the Tribunal had not prejudged the merits of the case before it; and (iii) ordering that all activities and communications related to the proceedings be confidential and limited in distribution to the parties and their counsel.
19.
Promptly thereafter, the Tribunal issued a Memorandum to the Parties which denied the RS request for an Interim Award clarifying the scope of the Tribunal's jurisdiction.  At that time the Federation had not had an opportunity to respond to the RS's Jurisdictional Statement.  The Memorandum further indicated that the Tribunal had not prejudged the case before it and would continue, as before, to observe procedures designed to maintain the confidentiality of the proceedings.
    

20.
On 27 November 1996, acting on the 16 October 1996 request of the RS and with the agreement of the Federation, the Tribunal extended the time for completion of the arbitration to and including 15 February 1997.
21.
On 1 December 1996, Gojko Klickovic, President of the Government of Republika Srpska, wrote a letter to the Presiding Arbitrator stating that RS did not intend to participate further in the arbitration proceedings and purporting to revoke the decision of the RS to appoint Dr. Popovic as its chosen member of the arbitral tribunal.7 The letter claimed the RS actions were justified because "guarantees for a fair and just procedure do not exist, and .   .   . [the Presiding Arbitrator] intend[s] to use the arbitration process strictly as a smoke screen for the imposition of a pre-ordained, unjust decision, all to the harm of the  legitimate and vital interests of Republika Srpska."  The letter concluded by stating that the RS would consider any future Tribunal decisions to be invalid.
22.
On 11 December 1996, the Presiding Arbitrator responded to President Klickovic's letter of 1 December 1996, stating the view that the RS's proposed actions would clearly violate its treaty obligations under the Dayton Accords and encouraging both the RS and Dr. Popovic to participate in future proceedings so that the Tribunal, at the time it rendered its Award, would have the benefit of the views of all concerned.
23.
On 12 December 1996, the Federation submitted three documents in response to the 1 December 1996 letter from President Klickovic.  First, the Federation submitted a formal "Response" that argued that the RS could not, under the UNCITRAL Rules, withdraw the appointment of its arbitrator and stated that the purported withdrawal from the proceedings could not prevent the Tribunal from continuing the arbitration.  Second, the Federation submitted a "Request for a Final Ruling and Default Judgment" in light of the withdrawal of the RS.  Finally, the Federation offered a "Proposed Final Default Order."
24.
In mid-December 1996 the Tribunal solicited the parties' views as to the Tribunal's proposal to hold a hearing commencing in the first week of January 1997.  When neither party made any objection, the Tribunal notified the parties that a hearing would take place in Rome commencing 8 January 1997.
25.
On 3 January 1997, the Federation submitted a "Response to the Republika Srpska's Jurisdictional Arguments and Arguments on the Merits."

26.
The hearing commenced on 8 January 1997 with all three arbitrators in attendance. Despite the previous "withdrawal," the RS was represented in full: three counsel from two U.S. law firms appeared for the RS; and various RS political figures, including Minister Aleksa Buha, also attended throughout.  The Federation was also fully represented by legal counsel and a political delegation headed by Vice President Ejup Ganic.   The hearing, which lasted nine days, included opening statements by counsel, testimony by 19 witnesses (eight called by the Federation, nine by the RS, and two by the Tribunal itself), and closing arguments.   In addition, the Tribunal received during the proceedings various written and evidentiary submissions by both parties.   Most significantly, the Tribunal received from the RS a written submission entitled "Basic General Principles for the Economic Integration of Republika Srpska and the Free Movement of Goods, Services and People Through the Brcko Area."  While not timely filed, the submission - in essence representing the RS's Second Statement -- was accepted in order that the RS would have on file a complete set of pleadings in accordance with the Tribunal's 14 August 1996 Order.
27.
Following the Rome hearing, the Tribunal conducted its deliberations in Washington, D.C.  All three arbitrators were present and fully participated in the deliberations.  However, during the last day of deliberations both Professor Sadikovic and Dr. Popovic refused to sign the Award.
III. PRELIMINARY RULINGS

A.       Authority of the Tribunal to Act When One Member Refuses to Participate
28.
An initial inquiry is whether the Tribunal's authority to render a binding arbitral award is affected by (a) President Klickovic's letter of 1 December 1996, purporting to effect a withdrawal from the arbitral proceedings, or (b) Dr. Popovic's refusal to participate in certain pre-hearing proceedings or to sign the Award, or (c) Professor Sadikovic's refusal to sign the Award.
29.
As to item (a), it is deprived of any legal significance by the fact that the RS, subsequent to the Klickovic letter, fully participated in the Rome hearing and, indeed, completed its submission of written pleadings requested in the 14 August Pre-Hearing Order.  The RS has had a full opportunity to present its case to the Tribunal, thereby curing any question raised by the Klickovic letter.
30.
As to (b) and (c), the Tribunal notes that Dr. Popovic also has cured any question relating to his early non-participation by fully participating in the Rome hearing and in the Tribunal's subsequent deliberations.   As to the refusal by both Dr. Popovic and Professor Sadikovic to sign the Award following full deliberations, the UNCITRAL Rules do not deal expressly with the question of the legal significance of such a refusal, but other tribunals have interpreted those Rules as authorizing the tribunal to proceed to a decision despite the refusal of an arbitrator to sign.  See, e.g., Saghi v. Iran. Award No. ITL 66-298-2, 14 Iran- U.S. C.T.R. at 3-8; see also Stephen Schwebel, International Arbitration:  Three Salient Problems 279 (1987).8 Moreover, as noted in paragraph 5 above, the parties have agreed to modify the UNCITRAL Rules in order to provide that if a majority decision of the Tribunal is not reached, "the decision of the presiding arbitrator will be final and binding upon both parties."
31.
For these reasons, the Tribunal concludes that there exists no impediment to the Tribunal's rendering its Award.
B.        Jurisdiction
32.
The Federation argues that a basic aspect of the dispute that the parties agreed in Dayton to submit to arbitration is the question whether the town of Brcko ("the Grad") and the surrounding municipality ("the Opstina") should be included in the territory of the RS or in the territory of the Federation.  The Federation argues that the Tribunal has jurisdiction and authority to resolve this basic issue and related issues as to the future administration of these areas.
33.
The RS advances two basic arguments as to the Tribunal's jurisdiction.   It asserts, first, that the Tribunal has authority only to resolve the final placement of the IEBL in the Brcko area.   Indeed, the RS has argued that the Tribunal has jurisdiction only to move the IEBL to the south of its present temporary location.   Second, the RS asserts that it never understood at Dayton that a possible outcome of the arbitration might be a transfer of Brcko Grad from RS to Federation territory.  The RS misunderstood the facts at Dayton, it asserts, with the alleged result that there has been an error or mistake of fact that invalidates the arbitration agreement under Article 48(1) of the Vienna Convention on the Law of Treaties ("Vienna Convention").9
34.
 In determining whether and to what extent it may properly exercise jurisdiction in the instant case, the Tribunal must of course look to the language of GFAP Annex 2.   See Article 31(1), Vienna Convention on the Law of Treaties (a treaty "shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of its object and purpose").10 If the meaning of the terms are ambiguous or obscure, recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning ... or to determine the meaning.
Article 32, Vienna Convention on the Law of Treaties.
35.
Annex 2 contains two relevant provisions.  First, and most important, Article V -- entitled "Arbitration for the Brcko Area" ~ provides that the Parties agree to binding arbitration of the disputed portion of the Inter- Entity Boundary Line in the Brcko area indicated on the map attached at the Appendix.
Second, the Appendix to Annex 2 provides that 

the Appendix to Annex 2 consists of (a) a 1:600,000 scale UNPROFOR road Map consisting of one map sheet, attached hereto; and (b) a 1:50,000 scale topographic Line Map, attached hereto.

Such maps are incorporated as an integral part of this Appendix, and the Parties agree to accept such maps as controlling and definitive for all purposes.
36.
The ordinary meaning of the language used in Article V(l), read in context and in light of the object and purpose of the Article, shows that a dispute exists between the RS and the Federation as to their respective claims for control in the Brcko area (as that area was indicated on the maps contained in the Appendix to Annex 2), and that the parties agreed to resolve this dispute by creating an international arbitral tribunal and submitting the issue to the tribunal for binding arbitration.  The provision, however, contains several ambiguities. The provision does not explain the nature of the dispute and it makes the somewhat vague reference to the "Brcko area."  The wording of Article V(l) does not precisely define the area, and the maps attached at the Appendix display, the territory of the Brcko Opstina, including the town of Brcko itself, with the temporary boundary line running through the opstina.   Finally, the precise segment of the boundary line that lies within the disputed area is not explicitly identified either in the Annex or the map.
37.
Turning to "supplementary means of interpretation" to clarify these ambiguities, it is clear that the reason for the lack of a precise definition of the nature of the dispute was the widely divergent positions of the parties with respect to the situation that should exist in the Brcko area after Dayton. During the Dayton negotiations, the Federation delegation firmly took the position that Brcko Grad must be included within Federation territory (and the IEBL placed accordingly), while the delegation representing the Bosnian Serbs steadfastly held to the position that the RS must control not only the Grad itself but also a "corridor" connecting the two halves of the RS (and the IEBL placed accordingly).  Indeed, each party indicated during the Dayton negotiations that the possession and control of Brcko was so important that, absent agreement, it would be willing to quit Dayton and resume hostilities.  Finally, after recognizing that agreement could not be reached at Dayton, the parties agreed to submit the situation to binding arbitration. The fact that the geographic scope and/or portion of the IEBL in "dispute" was not precisely defined, either in writing or on the map itself, does not negate the existence of the dispute. Rather, it underlines the magnitude and complexity of the dispute — and the reason the parties agreed to submit to binding arbitration as a means to resolve it. Moreover, the lack of a precise definition presents no impediment to the Tribunal's work:  as in any arbitral matter, the exact contours of the dispute are defined by the parties' contentions during the arbitral process.
38.      As demonstrated in the preceding paragraph, it is clear that the fundamental nature of the dispute concerns the mutually-exclusive demand that each Entity exercise sole control of the Brcko area.  It seems clear that the Tribunal's jurisdiction was intended by the parties to be sufficiently broad to resolve the overall dispute that the parties placed before it. This might include, inter alia, granting the Federation exclusive control of Brcko Grad and the surrounding area by moving the IEBL to the Sava River, or, going to the other extreme, to move the IEBL southward to widen the corridor and thus enhance RS territory. It must also mean that the Tribunal has the power to fashion a remedy representing a compromise between the parties' extreme positions. The Tribunal has taken note of the RS's arguments to the contrary — the contention being that no action of the Tribunal can properly affect "the future governance of contiguous areas on either side of the IEBL." Such an interpretation, however, would render the Tribunal powerless to perform its central arbitral task. And as to the RS suggestion that the Tribunal was intended to have power to widen the corridor but in no circumstances to narrow it11, there is absolutely nothing in either the language of Annex 2 or the negotiating history to suggest that the parties intended such an unequal bias in favor of RS interests.
39.
The absence of any precise definition of the scope of the parties' dispute is also at least partially explained by the fact that the issue of the parties’ respective claims to Brcko came to a head only in the closing hours and minutes of the Dayton Conference. An agreement of some kind on the issue had been urgently sought by the mediating governments for 21 days.  Negotiations on the point finally broke down, as the Conference was about to end.  Under the circumstances the definition of the exact scope of the dispute was left open, to be resolved through the process of arbitration.
40.
Pursuant to UNCITRAL Rule 21, the Tribunal decides that Annex 2, Article V(l)  gives it jurisdiction to consider and resolve the dispute as defined within the parameters of the parties' disagreement at Dayton and the claims they assert here. At Dayton, and throughout these proceedings, the Federation has consistently argued that the Brcko area, and in particular Brcko Grad, must fall exclusively within its territory and that the IEBL should be located accordingly. At Dayton and subsequently, the RS also argued for exclusive control of a corridor extending from the Sava River to points as far as twenty kilometers south-west of Brcko Grad or, at a minimum, for maintaining the IEBL as shown on the Dayton maps without any political changes of any kind.12 The Tribunal has jurisdiction to resolve these conflicting claims in light of relevant legal and equitable principles.
41.
Further aspects of the Tribunal's jurisdiction, including the scope of the Tribunal's remedial authority to fashion an Award in light of relevant legal and equitable principles, will be discussed later in this decision.

III. FACTUAL BACKGROUND


A.       The Brcko Area Before the War
42.
A number of factual assertions concerning the history and demographic make-up of the Brcko area before the war have not been disputed by the parties.  The Brcko area is situated in a low-lying valley along the Sava River in northern Bosnia and Herzegovina near a nexus of the current boundary lines of Bosnia and Herzegovina, the Republic of Croatia and the Federal Republic of Yugoslavia.  Historically, the area has represented a cross-roads between peoples and empires.13  As a result, the area for centuries has been home to a rich mix of Serb, Croat, Bosnian and other ethnic groups, the Orthodox Christian, Catholic, and
Muslim religions, and European and Eastern cultures.
43.
Brcko Grad, located along the Sava River in the northernmost corner of the area, was founded in the fifteenth century at a time when the area was part of the Ottoman Empire. Brcko Grad has historically consisted of a multi-ethnic cross-section of the area's population. The area to the south and west of Brcko Grad has historically consisted of smaller, ethnically homogenous villages and towns.
44.
Over the centuries, the Brcko area developed as both an agricultural and ~ because of its proximity to the Sava River — a transportation center.   In 1894, a railroad bridge over the Sava River was constructed in Brcko Grad.  This bridge was later transformed into an automobile bridge when a more modern railway bridge was constructed.   In 1964, a port (the "Luka port") was constructed in Brcko Grad.   Prior to the outbreak of hostilities in 1992, the Brcko port was one of only two Bosnian ports along the Sava River and was Bosnia's only multi-modal (rail, road, water) transportation center.
45.
As the Brcko area — both the Grad and the surrounding area —developed,the population increased.  The most dramatic increase in the population occurred in the years following the Second World War, when the area witnessed significant economic
development.  According to the last census of the area, taken in 1991, the population of Brcko Grad - which in 1991 covered 5.93 square kilometers -- was 41,346, of which 23,089  (56%) were Muslims, 8,254 (20%) were Serbs, 2,869 (7%) were Croats, and 7,134 (17%) designated themselves as belonging to some "other" ethnic group.14  According to the same census, the total population of the Brcko Opstina was 87,332, of which 38,771 (44%) were Muslims, 18,133 (21%) were Serbs, 22,163 (25%) were Croats, and 8,265 (10%) designated themselves as belonging to some "other" ethnic group.
46.
Historically, Brcko Grad has been an important economic center.  While there are disputes about certain statistics, data relating to the performance of various economic sectors in the Brcko area are both available and largely undisputed.  According to data from the Socialist Federal Republic of Yugoslavia ("SFRY"),15 Brcko was seventh among Bosnian towns in income generated from traffic and transportation and communications.16  As a railway center in 1990, it ranked eighth both in terms of freight/cargo traffic and passenger traffic, and ninth in terms of tonnage unloaded at Bosnian rail stations.   The Brcko Port — the only Bosnian port listed in the SFRY statistical survey - handled 77,000 tons in 1990. Several large manufacturing enterprises were located in Brcko Grad and the surrounding area.   These enterprises included the Bimal cooking oil plant, the Bimeks meat processing
plant, the Tesla battery company, the Interplet textile company, the Izbor shoe factory, and other smaller factories.
47.
According to SFRY data, the Brcko Opstina's 1989 gross income of 501 million dinar ranked it seventh among Bosnian opstinas, trailing Sarajevo, Banja Luka, Mostar, Tuzla, Zvornik and Zenica.  Industry and mining generated half of this income, placing Brcko eighth in this category among Bosnian towns.   Its agriculture and forestry sector accounted for roughly a quarter of its income, placing Brcko a close fourth among Bosnian towns.   Its wheat and corn yields — 4.0 and 4.2 tons per hectare, respectively — placed it among the top ten producers in Bosnia.
B.        Effects of the War on the Brcko Area
48.
In 1991, as the former Socialist Federal Republic of Yugoslavia dissolved and the former constituent republics began to declare themselves independent sovereign states, hostilities erupted between Croatia and Serbia.  Brcko Grad, which housed a Yugoslav National Army (JNA) barrack, immediately found itself near the center of the conflict.   In late 1991 Serb paramilitary troops arrived in Brcko Grad and began to train local Serb volunteers.  At the same time, the JNA confiscated weapons from the Bosnian Territorial Defense Force in Brcko.
49.
By early 1992, the conflict had spilled into the territory of Bosnia and Herzegovina.  On April 7, following formal recognition of the Republic of Bosnia and Herzegovina by the European Community, Bosnian Serbs proclaimed an independent Serbian Republic of Bosnia and Herzegovina and began to set up administrative structures in parts of the country.   On or about April 30, 1992, Serb forces - composed of regular JNA forces and irregulars - began their assault on Brcko Grad.  On the first day of the assault, Serb forces destroyed the road and rail bridges over the Sava River.  The Serb forces encountered limited resistance in the Grad, and after six days of fighting Serb forces had taken control of the Grad and an area extending several kilometers south and west of the Grad.
   
50.
Over the next several months, Serb forces occupying Brcko Grad forcibly expelled virtually the entire population of Muslim and Croat residents.   During the first two weeks of May, Muslims were arrested and detained in several locations in Brcko Grad.17  The primary detention camp was the Luka Port facility where as many as 5,000 inmates were detained at any given time from May 1992 through July or August 1992.  Up to three thousand prisoners may have been killed in the Luka Camp, and all inmates were subjected to inhumane living conditions and brutal treatment.  By the end of the Serb campaign, the demographic contours of the area had been radically shifted as local populations of Muslims and Croats were forced to flee to areas held by Muslim and Croat forces, and local Serb populations moved into areas held by Serb forces.
51.
After the Serb assault on Brcko Grad in the spring of 1992, the Brcko area witnessed some of the fiercest battles of the continuing war along a battle-line drawn only a few kilometers south and west of Brcko.  While Brcko Grad sustained some damage, numerous towns and villages only a few kilometers south and west of the Grad were totally destroyed. Significant civilian casualties were caused both as an incident to the fighting and by inhuman treatment by occupying forces.18
C.        Brcko Since the Dayton Accords
52.
At the time of the signing of the Dayton Accords, the RS controlled some 48% of the territory of the Brcko Opstina (representing an area of 225 square kilometers), including Brcko Grad and the surrounding area, with the Federation controlling approximately 52% (representing 239 square kilometers).
53.
It is estimated that between 32,000 and 37,000 people currently live in Brcko Grad, and that of this number between 31,000 and 36,000 of the town's inhabitants are Serbs.  Of the Serb population, approximately 8,000 are pre-war residents who have remained in Brcko Grad; some 8,000 to 10,000 are former residents of towns in the Brcko Opstina who moved into the Grad after the Muslim and Croat population was displaced; and the remainder are displaced persons from the Krajina, Sarajevo, and a number of Bosnian towns. Approximately 15,000 Serbs live outside of Brcko Grad on the RS side of the provisional IEBL.  The majority of Muslims displaced from Brcko Grad now live in Rahic Brcko and other towns in the Brcko Opstina under Federation control.  The ethnic Croat population of the Opstina, numbering approximately 30,000, is now concentrated in Federation territory to the south-west of Brcko Grad.
54.
In Brcko Grad, there has been, at best, only minimal implementation of the Dayton provisions relating to the right of the former residents to return and reclaim their property. Even with UNHCR guidance and coordination, apparently only fifteen Muslim families have thus far returned to Brcko Grad.  Fear is undoubtedly the major impediment.  South of the Grad, where Muslims have attempted to reconstruct homes, 27 such homes have been destroyed by bombings.  The majority of these bombing cases have not been solved by the local RS police.
55.
There is a critical need for repairs to damaged housing in Brcko Grad.  According to UNHCR, currently some 12,200 houses are in need of repair. Of this total, 8,500 are homes of Muslims, 2,500 are Croat homes, and 1,200 are Serb homes.
56.
Economic activity in the Brcko area was brought to a virtual standstill by the war, and none of the principal enterprises in Brcko Grad has resumed operations.  The Port is not operational both because the Sava River is no longer navigable (and will not again be navigable until the river is dredged) and because of the damage sustained by the port's facilities.  The rail bridge has not yet been repaired, and rail lines in the Brcko area also need extensive repairs.  While IFOR partially reconstructed the road bridge to allow single lane traffic to cross, significant further repairs are needed in order to add a second lane and enable heavy vehicles to use the bridge.

57.
Economic activity in the area is, for the most part, now concentrated in the Arizona Market, located on the Federation side of the IEBL on the Donja Mahala-Orasje Road19 to the southwest of Brcko Grad. Here, under the tacit sponsorship of and with security provided by IFOR (now SFOR), local authorities have allowed Muslim, Croat and Serb traders to set up a market for a variety of foodstuffs and household goods.
V. CONTENTIONS OF THE PARTIES

A.       Contentions of the Federation
58.
Emphasizing that Annex 2, Article V(3) provides that "the arbitrators shall apply relevant legal and equitable principles," the Federation seeks application of treaties to which Bosnia and Herzegovina and Yugoslavia are parties, as well as principles of customary international law, and specifically argues that the international legal doctrine of non-recognition must be applied in the instant case.  According to the Federation, the modern doctrine of non-recognition provides that, when an act alleged to create a new territorial right was done in violation of an existing rule of customary or conventional international law, the act in question is invalid and cannot produce benefits for the wrongdoer in the form of new legal rights or otherwise.
59.
As to the application of the doctrine of non-recognition, the Federation argues: (1) the RS conducted a campaign of ethnic cleansing in the Brcko area; (2) this campaign violated peremptory international norms relating to non-aggression, human rights, and the laws of war; and (3) the Tribunal is therefore precluded from legitimizing the results of RS aggression by leaving undisturbed the consequences of the ethnic cleansing campaign, and in fact must reverse the effects of such acts by re-establishing the prior demographic identity of the area and granting the territory to the Federation.
60.
In order to establish factually the nature of RS conduct in the area during the war, the Federation first cites various factual findings and determinations by the United Nations that, in the view of the Federation, establish that an ethnic-cleansing campaign occurred in Brcko — and then asserts that this Tribunal should be bound by those factual findings.   Second, the Federation has presented both affidavits (from witnesses to the atrocities committed in the area) and, during the hearings, live testimony (from witnesses who had either seen many of the events or had interviewed eye-witnesses and victims while compiling reports on atrocities in the area).  Finally, the Federation has drawn the attention of the Tribunal to numerous public documents that catalogue the atrocities committed in the Brcko area.  The Federation asserts that such evidence establishes a pattern of RS aggression in the Brcko area designed to expel the Bosniac and Croat populations from Brcko Grad.20
61.      The Federation argues that the RS aggression in the Brcko area violated a variety of peremptory norms of international law.   Noting that the United Nations Security Council and other organs have repeatedly found that the acquisition of territory by the Bosnian and Yugoslav Serbs through ethnic cleansing violated international law, the Federation argues that this Tribunal should be bound by such United Nations findings of law.21 The Federation further argues that the RS campaign in the Brcko area violated a core set of human rights principles, including prohibitions against genocide and racial discrimination,22 and a number of additional legal principles applicable to international and domestic conflicts.23
62.
In addition to the doctrine of non-recognition, the Federation also asserts that historical, demographic, cultural and other factors may give rise to a legal claim to a territory even if these ties were originally to a people or entity which did not constitute an independent state or hold traditional legal title over territory.24  In effect, the Federation argues that the Federation's people and cities have stronger historical and socio-economic ties to Brcko than does the RS, and that the area should therefore be placed under Federation control.
63.
The Federation also asserts that in applying relevant equitable principles, the Tribunal may use equity either (1) as a means to temper the operation of strict legal doctrines with concepts of justice and right dealing or (2) as a general theory by which gaps in applicable law may be filled by applying concepts of reasonableness and fairness.
64.
Specifically, the Federation argues that the equities in the case overwhelmingly favor an award of the Brcko area to the Federation with the possibility of assistance from an international presence.   Since the RS conduct in the Brcko area allegedly failed to conform to any acceptable ethical and moral standard, the Federation argues that permitting the Serbs to maintain control over Brcko, acquired through brute force and horrific violence, would reward them for their reprehensible conduct and would fly in the face of the most fundamental human values.   It would also be inconsistent with Dayton's principles, it is said, to leave Brcko in the hands of a regime which has deprived Brcko of its economic assets, obstructed the right of Bosniacs and Croats to return to their homes in the area, and conducted a campaign to force Serbs to register to vote in the Brcko elections.  Finally, the Federation requests this Tribunal to weigh the importance of the Brcko area to the economic development of the Federation, pointing out, among other factors, that (1) Brcko represents the Federation's only link to important markets and products in Europe; and (2) Brcko has the only multi-modal (rail, road, water) transportation center with the capacity to serve the transportation needs of the Federation's industrial and trade sectors.

65.
On this basis, the Federation argues that the Tribunal should move the IEBL north to the Sava River so as to bring Brcko Grad and a large area south of Brcko Grad within Federation territory.  In the alternative, the Federation indicates its readiness to accept an interim international presence in the area, acknowledging that international oversight may be the only way to assure citizens of both the Federation and the RS that a multi-ethnic Opstina can exist in peace and prosperity.
66.
In its written pleadings and during the Rome hearing, the RS presented several defenses to the Federation's claims.   As to the legal principle of non- recognition, the RS asserts that it is inapplicable to the case at hand and, in any event, has been misstated by the Federation.25 In addition, the RS argues that the principle of non-recognition does not apply to the present case in which the alleged illegal activities that gave rise to the RS's possession of territory were "ratified" by the Dayton Accords.26
67.
As to equitable principles, the RS argues that the Federation may not rely on equitable considerations when it has, itself, engaged in war crimes and acts of aggression in the area.  To prove this charge, the RS produced various United Nations reports and presented several witnesses during the hearing. In addition, the RS challenges the Federation's characterization of the importance of Brcko to the future economic development of the Federation.27
68.
Finally, the RS objects to any international regime on several grounds.   A special international district in Brcko, it says, would violate the constitution of Bosnia and Herzegovina, which specifically provides that the nation be composed of two Entities and that "all Governmental functions and powers not expressly assigned ... to the institutions of Bosnia and Herzegovina shall be those of the Entities."  The RS contends that an international regime could be authorized only by amendment of the BH Constitution.  In addition, the RS argues that the Federation plan would conflict with Article 68.1, section 1 of the Constitution of Republika Srpska, which states that the RS regulates and secures the "integrity, Constitutional order and territorial integrity of the Republika."
69.
The Federation has presented several rebuttal arguments to the above RS defenses.  As to the contention that the doctrine of non-recognition applies in claims involving states, the Federation argues that the doctrine has been applied where the illegal acts at issue, such as those taken by the Bosnian Serbs, were taken in a failed attempt to create a new state.28  As to the RS's contention that the RS may not, as a legal matter, be held responsible for the actions of irregular units and Yugoslav military personnel that took place prior to the RS's own creation and without its control or direction, the Federation asserts that it has provided overwhelming evidence that the RS leadership was directly involved in the ethnic cleansing campaign in Brcko and elsewhere.29
70.      In response to the RS argument that a constitutional amendment would be needed to authorize an international presence, the Federation emphasizes that Annex 2 and Annex 4 (the Constitution of Bosnia and Herzegovina) are part of the same treaty, signed at the same time by the parties, and are therefore of co-equal authority.   According to the Federation, Annex 2(V) should be viewed as the lex specialis of the Dayton Accords dealing with the disposition of Brcko, and represents an agreement by the parties to allow the decision of the Tribunal to become part of the structure of relationships between the Entities and the central government.   Further, the Federation relies upon Article III(5) of the Constitution, providing that 

Bosnia and Herzegovina shall assume responsibility for such other matters as are ... necessary to preserve the sovereignty, territorial integrity, political independence and international personality of Bosnia and Herzegovina, in accordance with the division of responsibilities between the institutions of Bosnia and Herzegovina.  Additional institutions may be established as necessary to carry out such responsibilities.
Under this language, the Federation argues, the central government of Bosnia and Herzegovina may take steps appropriate to preserving the peace and preventing the disintegration of the Bosnian state, including arrangements that would remove Brcko from the control of the Entities and place it under the control of a separate institution.
B.        Contentions of the RS
71.      According to the RS, the Dayton Accords not only ratified RS control over the Brcko area and recognized the concept of continuity of territory, but also recognized the right of the RS to exercise sovereignty over 49 percent of all of Bosnia and Herzegovina.  It follows, according to the RS, that the Tribunal must leave the two halves of RS territory connected by a corridor area and, if the IEBL is to be changed, can only move it south to increase the RS's territory.30  The RS further argues that the Brcko area is critically needed by the RS for the relocation of Serb refugees and displaced persons and for the economic health of the RS.31
72.
The Federation presents several answers.   As to the RS claim to 49% of Bosnian territory, the Federation argues that the Agreed Principles of September 8, 1995 (where the 51-49% formulation appears) were not formally incorporated into the Dayton Accords.  The Federation asserts that the preambular reference in the Dayton Accords in which the parties "affirm their commitment to the Agreed Basic Principles" does not create a binding obligation in and of itself, and that there is nothing in the Dayton Accords that relates in any way to the territorial allocation in the Brcko area except Annex 2, which explicitly leaves the status undetermined pending a decision by the Arbitral Tribunal.  Further, the Federation argues that the territorial division set out in the Agreed Principles explicitly provides that the proposal is subject to revision by the final agreement of the parties.32
73. In response to the RS assertion that the Dayton Accords recognize the existence of a corridor connecting the eastern and western portions of the RS, the Federation argues that such an interpretation is belied by the explicit language of Annex 2, which specifically places the disputed portion of the IEBL in the Brcko area under international arbitration, thus leaving the issue of the existence of a corridor (or not) open for later resolution by this Tribunal.

VI. REASONS FOR THE AWARD

74.
Ever since the commencement of the Dayton negotiations, and indeed before, the Federation and the RS have been locked in an intense rivalry, both seeking to protect what they consider their legitimate interests in the Brcko area.  As evidenced by the public statements of the two parties during the pendency of this arbitral proceeding (statements that have included actual threats of war), the rivalry has generated a high level of tension stemming from a host of historical, economic and psychological factors — factors which were so deep-seated at the time of the Dayton conference that no agreement on the subject of Brcko could be reached, despite the intense efforts of the mediators.  Among the tension-generating factors are:  periods of ethnic and religious hostilities between Bosniacs, Croats, and Serbs over the past several hundred years; evidence of horrifying genocidal atrocities committed, primarily by the JNA and Serb paramilitary forces, in the Brcko area in 1992, and of countermeasures taken by Bosniac and Croat forces against Bosnian Serbs, including harsh treatment in several "concentration camps" in the Brcko area; the five-year old Serb conviction that a connecting corridor (including Brcko) between the two halves of Republika Srpska is strategically and economically vital to the RS; the apparent Serb commitment to a degree of "ethnic separatism" in the Brcko area (which may or may not be matched by similar separatist attitudes in some parts of the Federation); and the Federation's conviction that, unless the Town, with its port and road bridge and railroad, are readily accessible, allowing Federation businesses to have complete economic freedom of movement through the corridor to Europe, the economic development of the Federation will be severely inhibited.
75.
Given the complexities of the factors involved — and having in mind the command of the arbitration agreement that the Tribunal be guided by "equitable" as well as legal considerations — it may not be surprising that, particularly in terms of the "equities" of the situation, this Tribunal is unable (as discussed further below) to say that either side is 100% right in its position or 100% wrong.  The Tribunal has concluded that any "simple solution" must be rejected in favor of an approach that is consistent with law and equity and is designed gradually to relieve the underlying tensions and lead to a stable and harmonious solution.

A.       Legal Considerations
76.
As previously noted, the principal legal argument presented by the Federation in support of its affirmative claim is based upon the international legal doctrine of non-recognition.  According to the Federation, (1) the RS conducted a campaign of ethnic cleansing in the Brcko area; (2) this campaign violated peremptory international norms of non-aggression, human rights protection and the laws of war; and (3) rather than legitimizing the results of RS aggression by leaving the consequences of the ethnic cleansing campaign uncorrected, the Tribunal must reverse the effects of such acts by re-establishing the demographic identity of the area and granting the territory to the Federation.

77.      As developed in modern times, the non-recognition doctrine ~ providing that an act in violation of a norm having the character of jus cogens is illegal and therefore null and void33 — is based in part on the principle ex injuria jus non oritur, according to which acts contrary to international law cannot become a source of legal rights for a wrongdoer.34  The international community and international tribunals have applied the non-recognition doctrine in cases where an entity seeks, through aggression in violation of international law, to acquire territory with the aim of effecting a change in sovereignty over that territory.35  In the case of the Republika Srpska, its campaign in the period between 1992 and 1995 had, as its object, the acquisition of territory from the internationally recognized Republic of Bosnia and Herzegovina, and the United Nations Security Council applied the doctrine generally to RS aggression in Bosnia and Herzegovina.36
78.      While the Tribunal believes that the doctrine precludes the RS from asserting a legal right, based on their conquest, to control — sovereign, administrative or otherwise — of the disputed area, it does not automatically follow that the Federation is entitled to control the territory.   The purpose of the RS campaign in the disputed area, as elsewhere, was to wrest sovereignty from the Republic of Bosnia and Herzegovina, not from the Federation, which did not even come into existence until well after the RS conquest.     Indeed, the Federation has neither asserted nor sought to prove any antecedent right or title to the disputed territory, thus failing to establish a required factual element of its prima facie case.  Consequently, the injured party — to whom, under the terms of the Federation's own argument, the doctrine would require restoration of control -- is the Republic of Bosnia and Herzegovina, not the
Federation.   But the GFAP already has confirmed that the Republic (now renamed) has sovereignty over the entire territory of the country.37 The particular injury for which redress is demanded under the non-recognition doctrine has thus already been remedied.
79.      The Federation, in its other principal legal argument, cites the findings of the International Court of Justice in the Western Sahara case,38 and asserts that the Federation should be granted control of the Brcko area because the historical demographic, cultural and political ties of the Federation to the Brcko area give rise to a legal claim to the territory.  The Tribunal, however, finds that a strict application of the Western Sahara principles
provides no clear answer to the dispute.   Most importantly, in light of the unique demographic diversity of the Brcko area before the war, it is not clear that either Entity has shown sufficiently dominant connections with the area to justify an award of exclusive control to one or the other of the parties.39  Indeed, both Entities have established extremely close ties to the area based upon these factors, which suggests not that one party or the other should enjoy exclusive control of the area, but that both should play a role in the future control of the area.
80.      Having concluded that the Federation has not established a legal right requiring Federation administrative control over the area, the Tribunal must now consider whether the RS — which relies entirely upon principles allegedly derived from the GFAP — has asserted a legal basis for RS administrative control.40
81.
The RS first contends that the GFAP incorporates the principle that the territory of Bosnia and Herzegovina should be divided in a ratio of 51:49 between the Federation and the RS.   It then points out that the IEBL as shown on the Dayton map gives the RS less than 49 percent (by a small margin) and concludes that the Tribunal is precluded from making any reduction in the RS's territory.   Second, the RS contends that the GFAP created a status quo which has had the effect of ratifying both the territorial "continuity" provided by the corridor shown on the map and RS control of Brcko.
82.
The Tribunal disagrees.  First, it is true that the preamble to the GFAP reaffirms the parties' commitment to certain Pre-Dayton "Agreed Basic Principles," one of which provides that "the 51:49 parameter of the territorial proposal of the Contact Group is the basis for a settlement" subject to "adjustment by mutual agreement." That preambular language, however, did not itself create a binding obligation; the parties' obligations appear in the text of the GFAP, which modified the 51:49 parameter (by including a slightly different distribution) and left unresolved the territorial allocation in the Brcko corridor area.  That lack of resolution is the reason for this arbitration.  In short, the GFAP has ratified neither continued RS control of the disputed area nor territorial continuity for the RS.
83.
On the other hand, the Tribunal agrees with the RS point that the GFAP provides relevant law, particularly considering that the Tribunal is itself a creature of the GFAP.   As such the Tribunal must be concerned with such GFAP principles as the right of all refugees and displaced persons "freely to return to their homes of origin," their "right to have restored to them property of which they were deprived . . . and to be compensated for any property that cannot be restored to them," the "right to liberty of movement and residence," and the right of safe and voluntary return for refugees and displaced persons.  In considering how to fashion a solution to the instant dispute that is consistent with these principles, the Tribunal must review the facts as to whether these principles are now being honored in the disputed area, and as to how such compliance might be assured in the future.41
84.      At the Rome hearing the RS made several significant statements as to its attitude toward implementation of GFAP principles.   First, the RS tacitly conceded (in the face of considerable other evidence) that under RS governance the requirements of Dayton are not now being honored in the Brcko area. Second, the RS presented to the Tribunal a written statement of "Basic General Principles" that it intended to follow in the future, and in that document the RS proposed that if its regime in the Brcko area were to continue, it would not honor Dayton in at least the following two respects:
(1)
The RS declared that it "is prepared to permit the free movement of people on the existing Arizona Road, north-to-south through Republika Srpska territory,"thus allowing north-bound "commercial and passenger" traffic to cross the corridor "to Orasje," a border town on the Sava River across from Croatia.   The clear implication — as conceded at the hearing — is that commercial and passenger travel on other roads in the area would not be permitted.  Moreover, as revealed by other hearing evidence, use of the cross-corridor "Arizona" route to Croatia and elsewhere in Europe is now less than satisfactory:  at Orasje, where the road reaches the Sava River, there is no bridge across the river, and all Arizona Road traffic northward must proceed across by ferry — a process requiring commercial vehicles to wait for as many as two to three days.42  In addition, while the same statement of "Basic General Principles" recognizes that there is a road bridge across the Sava "in centrograd Brcko at the frontier between Croatia and Republika Srpska," the RS plan for the Brcko road bridge is to allow it to be used only for pedestrian traffic.  In short, while Dayton requires full and free movement for all kinds of traffic, including commercial, the RS's position in January 1997 was that such commercial traffic would not be permitted on any efficient north-south route across the corridor to the rest of Europe.
(2)
As to the Dayton-guaranteed right of former residents of Brcko to return and recover their homes and other property, the RS "Basic General Principles" take the position that such persons, even if they could "establish legitimate title to property in the Brcko municipality now within the territory of Republika Srpska," would be entitled only to compensation (either in money or in other property), but not recovery of their property.   As emphasized at the Rome hearing, the fairly obvious purpose -- and the result - of this policy would be to keep Brcko an "ethnically pure" Serb community in plain violation of Dayton's peace plan.   In economic terms it would also prevent Bosniacs and Croats from helping to revive Brcko's totally defunct economy, including its non-functioning Sava River port — a facility whose revitalization (according to its Serb director) is "essential" to economic development in the area.43
85.
The significance of these statements of intention is highlighted by the testimony of two disinterested witnesses called by the Tribunal during the Rome hearings.  Specifically, Mr. Santiago Romero Perez of UNHCR and Lt. Col. Anthony Cucolo of the United States Army (and formerly of IFOR), both with considerable experience in the Brcko area, opined without contradiction from any other witness that real peace cannot be achieved in the Brcko area unless former residents are permitted to exercise their right of return to their former homes.   In Mr. Romero's words, "without people returning to their homes, there is little hope for peace."  Similarly, Lt. Col. Cucolo, after eleven months of experience in the Brcko area, has become "convinced  .   .   .   that there is this primal need to return to homes," and
that "unless this need is met somehow, there will be unrest and discontent."  Given that testimony it would be difficult for the Tribunal to conclude that it would be either consistent with the legal principles established in the GFAP, or in the general public interest, to enter an award that permits the RS to achieve its stated goals of inhibiting freedom of movement in the area and blocking entirely the right of former residents of Brcko to return to their homes and other property.
86.
One way to alleviate the effects of the RS's past violations — and to prevent proposed future violations of the law - would be for the Tribunal to re-locate the IEBL in such a way as to bring into Federation territory (a) all of the major commercial roads through the corridor to the rest of Europe and (b) the Brcko Grad itself, including its river port and its two Sava River bridges (road and rail).  Such a remedy, based directly on "relevant legal principles" drawn from the GFAP, would clearly be within the Tribunal's explicit authority to adjust the IEBL in accordance with such principles.  On the other hand, as explained below, considerations of "equity" suggest that there are other less severe remedial steps that would accomplish the desired objectives.44
87.
Having found that relevant legal principles do not require the award of the area in dispute to one party or the other, we turn to the question of the applicability of relevant equitable principles.
B.        Equitable Considerations
88.
In considering the parties' command to "apply relevant legal and equitable principles"  (emphasis added) in resolving the dispute presented, the Tribunal finds that such a clause must require, at a minimum, that equitable considerations be used to render an award that gives effect to considerations of fairness, justice and reasonableness.45   In territorial disputes, international tribunals have identified as relevant such particular "principles" as, inter alia: (1) the consideration of the factual context of the dispute — the unique political, economic, historical and geographical circumstances surrounding the dispute ~ and the balancing of the interests of the disputants in light of these factors;46 and (2) a set of equitable doctrines associated with fairness, such as the doctrine of "unclean hands," by which the inequitable conduct of one of the parties may be taken into account in the decision.47  Whatever the cited principles, however, international tribunals have typically stressed that the importance of equity in the deliberative process lies not in the formal application of specific "equitable principles" but in the ultimate achievement of an "equitable result."48
89.      Turning to the facts of the case, the Federation has demonstrated that it has compelling equitable interests in the Brcko area.  Brcko Grad itself, while multi-ethnic in composition, was predominantly populated by Muslims and Croats before the war, a situation radically changed by a brutal campaign of ethnic cleansing.  The Tribunal therefore must agree that the Federation has a fundamental interest in providing for the safe return of the previous Muslim and Croat population, and that the previous residents have a compelling interest in returning safely and availing themselves of their Dayton guaranteed right to reclaim their property.   Further, Brcko has vital economic significance for the Federation, both as it attempts to rebuild its infrastructure and as it seeks to integrate its economy with Europe and the world.   For that purpose it needs an open economic gateway to the north. The Tribunal concludes that in the circumstances and in light of its responsibilities under the GFAP any solution must, at minimum, provide that these vital interests are protected.
90.      A significant equitable consideration militating against the maximum remedy described above (i.e., granting absolute control of the entire Brcko area to the Federation) is Republika Srpska's assertion of a vital interest in preserving a connecting corridor between its eastern and western parts.   The evidence adduced at the Rome hearing suggests that three elements enter into the RS's insistence in this respect.  First, there are repeated references to the corridor's "strategic" value.   Presumably this is a reference to a desire to have the ability to move armed forces from one part of the RS to the other without interference from Federation authorities, and this would seem to be a legitimate interest provided such movements are not related to prohibited threats or use of force and any applicable legal limitations are observed in the process. Second, there was testimony at the hearing from a
prominent RS economist that the RS feels a need to create within the connecting corridor "certain infrastructure facilities" including an east-west highway parallel to the Sava, a railroad, a pipeline, and telecommunications lines, all in the corridor area south of Brcko Grad.   Again, although economic integration between the Federation and the RS would, if possible, render some or all of these facilities superfluous and avoid some investment waste for the country as a whole, it is understandable that the RS is interested in having the freedom to plan and create such facilities on its own.  Finally, it is undoubtedly the fact that the preservation of a corridor is of tremendous psychological significance to the RS. Arguably there is an inconsistency between such a separatist attitude and the spirit of Dayton, but the tension-creating psychological factor is not one that can be overlooked by the Tribunal.
91.      It can be argued by the Federation with some force that the alleged need for a corridor is significantly less substantial than as presented by the RS.  Specifically, if the corridor were interrupted through a shift in the IEBL, the Federation would nonetheless be obliged under the Dayton Accords to provide complete freedom of movement over Federation territory between the RS's eastern and western portions.  This argument is offset, however, first by the fact that the Federation has less than a perfect record in enforcing Dayton's freedom-of-movement requirements and second by the fact that, even if perfect freedom of movement were foreseeable under a Federation regime in the area, there is no assurance that the Federation's planning authorities would allow the construction and operation of the infrastructure facilities upon which the RS places such emphasis.
92.      As a matter of equity the Tribunal must also be mindful of the effect that any award will have on the current population of the Brcko area.   Specifically, while the Federation calls for a "mandatory penalty" against the Republika Srpska via an outright transfer of the Brcko area from the RS to the Federation, the Tribunal must take into account the fact that a very large proportion of the total present population of Brcko Town consists of Serb refugees who have recently moved there from the Krajina, Sarajevo, and a number of other Bosnian towns — and the fact that, judging by recent experience in Sarajevo, a transfer of Brcko to Federation control would result in a mass exodus of thousands of Serbs out of Brcko into a state of homelessness for a second time.  The result would be a severe penalty on large
numbers of persons who were not present in Brcko in the spring of 1992 and who must be presumed innocent of any specific wrongdoing.49 The international community, in establishing the Hague Tribunal, has provided an authorized mechanism for punishing the war criminals who committed and abetted the crimes alleged in this case, and it is not at all clear that the separate "penalty" being sought from this Tribunal would fall on those who deserve it.

93.      The Tribunal cannot forebear from commenting that the welfare of the Brcko community (including both former and present residents) has tended to become obscured by the political rhetoric of the opposing sides.  In a sense the Town of Brcko has been allowed to become a symbol of victory in the aftermath of an inconclusive war in which victory was simply not available to either side.  Indeed, the parties have talked of Brcko as though it were a trophy:  if this Tribunal "awards" it to the Federation or the RS, a climax of the late war will finally have been achieved, with enormous satisfaction to the "winner" — and attendant vengeful thoughts from the "loser".  In the Tribunal's view, however, these arc not the terms in which the matter should be analyzed:  surely a far more important principle is that this Tribunal, rather than handing a trophy to one side or the other, should take affirmative steps to provide immediate relief, both in terms of human rights and in terms of economic revitalization, for the thousands of poverty-stricken individuals who live in, and want to make their home in, Brcko.  Such steps are important to ease the regional tensions that have given rise to this dispute, and that is a primary objective of the Award.
94.
Finally, among the equitable factors to be considered by the Tribunal are the interests of the international community.  Although economic burdens pale in comparison with the human sacrifices already suffered in Bosnia, it is nonetheless the fact that the international community has already incurred huge financial costs in seeking to achieve stability in Bosnia, and significant additional costs are necessarily going to be incurred.50 Regional stability and the costs being incurred to achieve it are factors that must play a role in the design of the Tribunal's final order.
C.       The Tribunal's Authority to Frame the Present Award
95.
The Award in this case (see Section VII below), insofar as its immediate terms are concerned, calls upon the international community to establish an interim supervisory regime in the Brcko area designed (primarily through implementation of the Dayton Accords) to allow former Brcko residents to return to their homes, to provide freedom of movement and other human rights throughout the area, to provide proper police protection for all citizens, to encourage economic revitalization, and to lay the foundation for local representative democratic government.

96.
As to whether the Tribunal has authority to include such provisions in its Award the Tribunal finds that the text of Annex 2 does not set limits on the measures the Tribunal may use in its resolution of this dispute.  Rather, Annex 2 is framed in broad terms that can reasonably be read to authorize the Tribunal to frame an award that, based upon the facts and the legal and equitable considerations involved, will effectively ease the tensions from which the dispute arises and protect the interests of the people of Brcko.
97.
This view is strongly supported by Article V(3)'s specific reference to "equitable principles," which allows the arbitrators to give effect to considerations of fairness, justice and reasonableness in the award.   Not being required to proceed solely on the basis of legal rules, the Tribunal is authorized to render an award that, in its view, best reflects and protects the overall interests of the parties and that has the strongest likelihood of promoting a long-term peaceful solution.
98.      The Tribunal is mindful that the RS has contested this broad view of the Tribunal's authority and has argued strenuously that all the Tribunal may do is fix the final position of the IEBL in the Brcko area.  In reality, however, as previously noted, that view seriously understates the scope of this dispute.   At Dayton the parties argued — and are continuing to argue here — about what laws and political structures are to control the lives of the people of the area, and the Award must be framed in that context.   Under Article 31 of the Vienna Convention on the Law of Treaties, the Tribunal is to construe the terms of Annex 2 in good faith in accordance with their ordinary meaning in their context and in light of the object and purpose of the Dayton Accords.   Here, the context includes the Dayton Accords' elaborate structure of obligations aimed at attaining peace in Bosnia and Herzegovina.   In the Dayton Accords, the parties to this arbitration accepted many substantial undertakings, including measures designed to control arms, to provide freedom of movement throughout Bosnia and Herzegovina, to provide safety and security for individuals, to promote the return of refugees, and to allow individuals to reclaim property.  In addition, the parties created several institutions and structures through which the international community is to play important roles in facilitating and ensuring the observance and implementation of these obligations.
99.
This context justifies an interpretation of Annex 2, Article V that permits the Tribunal to frame an Award that calls for international assistance and obligates the parties to cooperate in the prescribed programs.  The Dayton Accords are replete with provisions of a similar character, the implementation of which requires involvement by entities not party to the accords.  This interpretation also seems most in harmony with the object and purpose of the Dayton Accords, which is ultimately to ease existing tensions, restore security in the region, and thus bring about lasting peace.
100.
The Tribunal is further aware that, while the arbitrators' mandate derives from an agreement signed by the parties, the Tribunal's work is of broad international interest and concern.  Security Council resolutions and international agreements concluded after the entry into force of the Dayton Accords offer additional support for taking a broad view of the Tribunal's mandate and underscore the parties' obligation to honor this Award.51 Such statements by the Security Council are authoritative statements of the will and expectations of the international community regarding implementation of the Dayton Accords.  Since they were adopted under Chapter VII, they have binding legal force to the extent provided by their terms.  They can appropriately be taken into account by the Tribunal in construing Article V and in assessing the scope of its mandate.
101.
One aspect of the Award in this case deserves special comment - namely, the provision reciting the Tribunal's conclusion that at this time it would be inappropriate to make a final choice as to which of the competing political entities should be given control of the town and thus become, in a sense, its guardian after the period of international supervision.  The difficulty is that, despite the passage of time since Dayton, the political institutions competing for guardianship (the Federation and the RS), as well as the joint institutions of Bosnia and Herzegovina, are less stable today than was to be expected when the Dayton Accords were signed.  Specifically, the organizational arrangements of the Federation are still incomplete; the RS's almost total disregard of its Dayton implementation obligations in the Brcko area has kept the tensions and instability in the region at a much higher level than was expected; and the joint institutions of Bosnia and Herzegovina have not yet developed into an effectively working government.  It is the Tribunal's judgment, therefore, that in these unique circumstances it would be unwise and inequitable to make a choice among these competing institutions now.
102.
Nonetheless, the Tribunal recognizes that under the Dayton Accords is has an affirmative duty to make the choice when that can be done consistent with relevant legal and equitable principles.  Accordingly, the Award  provides, consistent with the Tribunal's powers under Article 15 of the UNCITRAL Rules, that after the interim international supervision has had a chance to operate, either party may approach the Tribunal to request further action with respect to Brcko and that any response by the Tribunal shall form a part of the Award.
103.    Finally, the Award puts the parties on notice that, in the event of such a request for further action affecting the Award, the Tribunal may conclude, depending upon the then- current circumstances, that the Town of Brcko must become a special district of Bosnia and Herzegovina so that it will no longer be within the exclusive political control of either Entity. Whether that will appear to be an appropriate step when and if such a further request is presented, the Tribunal cannot now predict, but the possibility of such further action affecting the Award should be noted.
VII. AWARD

104.    For the foregoing reasons the Tribunal adopts the following orders and provisions, which shall be final and binding upon all Parties to GFAP Annex 2, and with which all Parties shall comply and cooperate in full.
I.
Interim International Supervision of Dayton Implementation in the Brcko Area
A.
Given ongoing failures to comply with the Dayton Accords in the RS area of the Brcko Opstina (particularly in terms of freedom of movement and the return of former Brcko residents to their Brcko homes), and the high levels of tension resulting therefrom, there is a clear need to establish a program for implementation of the Dayton Accords in the area, as hereinafter provided.
B.
Since it is essential that the international community undertake a role in devising a detailed implementation strategy, the Office of the High Representative ("OHR") is expected, as soon as feasible, to establish an office and staff in Brcko under the leadership of a Deputy High Representative for Brcko (hereinafter "the Brcko Supervisor" or "Supervisor") whose functions will be: (a) to supervise Dayton implementation throughout the Brcko area for a period of not less than one year, and (b) to strengthen local democratic institutions in the same area.   Given the sensitivity of the issue, it is essential that implementation begin only after the Brcko Supervisor, in consultation with the High Representative, the PIC Steering Board, and SFOR, determines that key elements of an integrated implementation strategy are in place.   The work of the Supervisor is expected to include the following elements:
(1)
The Supervisor will have authority to promulgate binding regulations and orders in aid of the implementation program and local democratization. Such regulations and orders shall prevail as against any conflicting law. All relevant authorities, including courts and police personnel, shall obey and enforce all Supervisory regulations and orders.  The panics shall take all actions required to cooperate fully with the Supervisor in the implementation of this provision and the measures hereinafter described.
(2)
The Supervisor should consider assembling an Advisory Council and include within its membership representatives of OSCE, UNHCR, SFOR, IBRD, IMF, the Institutions of Bosnia and Herzegovina, local ethnic groups, and such other official and unofficial groups as the Supervisor may deem appropriate to provide advice and liaison in implementation of this Award.

(3)
The Supervisor in close liaison with SFOR should coordinate with IPTF and such other international police mechanisms as may be established in the Brcko area to. Provide services with two principal objectives in mind:
(a)
To ensure freedom of movement, through highway patrols and otherwise, for all vehicles and pedestrians on all significant roads, bridges and port facilities in the relevant area from (and including) the Donja Mahala-Orasje Road (the so-called "Arizona Road") on the west to the eastern boundary of the Brcko Opstina.
(b)
To ensure that the relevant authorities will undertake normal democratic policing functions and services for the protection of all citizens of Bosnia and Herzegovina within the relevant area.
(4)
The Supervisor should establish, with advice and assistance from UNHCR, the Commission for Displaced Persons and Refugees, and other appropriate agencies, a program (which may incorporate previously established procedures) to govern the phased and orderly return of former residents of the relevant area to their homes of origin and for the restoration, construction, and allocation of housing as necessary to accommodate old and new residents.
(5)
The Supervisor should: (a) work with OSCE and other concerned international organizations to ensure that free and fair local elections are conducted under international supervision in the relevant area before the end of the international supervision; and (b) following such elections, issue such regulations and orders as may be appropriate to enhance democratic government and a multi-ethnic administration in the Town of Brcko. The parties will fully implement the results of the municipal elections according to the rules and regulations of the PEC.
(6)
Given the significance of economic revitalization (particularly in terms of easing ethnic and other tensions in the area), a concerted effort at economic reconstruction is considered essential to the reduction of such tensions. The Supervisor therefore should assist the various international development agencies to develop and implement a targeted economic revitalization program for the Brcko area.
(7)
Since revitalization of the Sava River port in Brcko is of paramount interest to both parties, all land now publicly or socially owned within the port area shall be placed under the exclusive control of the Bosnia and Herzegovina Transportation Corporation (an entity established under GFAP Annex 9, Article II(1)).   Both parties are directed to use their best efforts — and the Supervisor is invited and encouraged to guide such efforts — to, attract public and private investment (e.g., through leasing space) to revive the port through physical reconstruction, river dredging, and other appropriate measures.
(8)
The Supervisor should, in the interests of fostering commerce and international economic development, assemble a group of international customs monitors to work with appropriate authorities of the parties (including Bosnia and Herzegovina) toward the establishment of efficient customs procedures and controls in the relevant area.
(9)
In the interests of maximizing economic growth in the area, the State of Bosnia and Herzegovina, acting through its Foreign Ministry, is directed as soon as possible to open negotiations with the Republic of Croatia to arrive at mutually agreeable arrangements for customs procedures and border crossings between Bosnia and Herzegovina and Croatia in the Brcko area.
II.        Subsequent Proceedings
A.
Although the Tribunal anticipates, pursuant to Annex 2, Article V(5), that the parties will implement without delay the foregoing provisions, thereby lowering existing tensions in the area, nevertheless, the Tribunal has concluded that it would be inappropriate to make a judgment at this time as to what final allocation of political responsibilities as among the parties following the period of interim international supervision will best achieve implementation of the Dayton Accords and develop representative democratic local government in the relevant area.  Absent further action by the Tribunal, the IEBL in the region will remain unchanged, and the Tribunal shall continue to monitor the situation in the area during the period of interim international supervision.  Pursuant to its powers under Article 15 of the UNCITRAL Rules, the Tribunal will entertain from either party requests for further action affecting the Award with respect to the allocation of political responsibilities in the area, provided that any such requests must be received between 1 December 1997 and 15 January 1998. The Tribunal shall render any further decision by 15 March 1998, and any such further decision shall form a part of this Award.
B.
The Tribunal hereby gives notice (1) of its concern that matters in the relevant area may be so controlled as to prevent satisfactory compliance with the Dayton Accords and the development of representative democratic local government, and (2) that in the event of a request for modification of this Award, the Tribunal may at that point conclude, in light of the then-current situation, that to correct the situation the Town of Brcko must become a special district of Bosnia and Herzegovina in which district the laws of Bosnia and Herzegovina and those promulgated by local authorities will be exclusively applicable.
C.       To assist its inquiry into the foregoing matters the Tribunal requests, and expects to receive, the following:

(1)
Regular reports from the Supervisor, submitted through the Office of the High Representative, appraising current conditions in the relevant area as they may bear on the need (or not) for further actions from the Tribunal, through the "special district" approach or otherwise; and
(2)
Such written requests and submissions as the parties may choose to present on the same issues.
VIII. AUTHENTICITY

105. The English language text of this Award shall be the authentic text for all purposes. The Tribunal shall issue at the earliest possible time authorized translations of the authentic text into the Bosnian and Serbian languages.
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UVOD

1. 
14. decembra 1995. godine, nakon tri i po godine rata u Bosni i Hercegovini, Republika Bosna i Hercegovina, Federacija Bosne i Hercegovine ("Federacija") i Republika Srpska ("RS"), kao dio Op{teg okvirnog sporazuma za mir u Bosni i Hercegovini ("GFAP"), su potpisale Aneks 2 GFAP-a koji je stupio na snagu nakon potpisivawa strana1, i omogu}ilo utemeqavawe "me|uentitetske linije razdvajawa" ("IEBL") izme|u Federacije i RS u cijeloj Bosni i Hercegovini. Po{to tokom pregovora u Dejtonu strane nisu uspjele da postignu sporazum oko dodjele kontrole entitetima na podru~ju Br~kog, ~lan V Aneksa 2, imenovan kao "Arbitra`a za podru~je Br~kog", omogu}io je da se strane "slo`e na obavezuju}u arbitra`u o spornom dijelu me|uentitetske linije razdvajawa u podru~ju Br~kog."
2.
^lan V odre|uje izbor tro~lanog arbitra`nog tribunala. Pod ~lanom V(2), Federacija i RS su se slo`ile da }e "Federacija imenovati jednog arbitra i da }e RS imenovati jednog arbitra ne kasnije od {est mjeseci od dana stupawa na snagu ovog dogovora".  U skladu sa ovom odredbom, Federacija je imenovala doktora ]azima Sadikovi}a, a RS je imenovala doktora Vitomira Popovi}a kao arbitre. Svaka strana je izabrala svoga arbitra bez prigovora ili odbijawa druge strane.
3.
^lan V(2) daqe odre|uje da }e
tre}i arbitar biti izabran 30 dana nakon postignutog dogovora izme|u predstavnika strana. Ako se strane ne dogovore, tre}i arbitar }e biti izabran od  strane predsjednika Me|unarodnog suda pravde. Tre}i arbitar }e slu`iti kao predsjedavaju}i arbitra`nog tribunala.
Po{to arbitri imenovani od svojih strana nisu uspjeli da imenuju tre}eg arbitra u datom roku, predsjednik Me|unarodnog suda pravde je 15. jula 1996. godine imenovao Robertsa B. Ovena za tre}eg arbitra i predsjedavaju}eg ovog Tribunala.
4. 
^lan V tako|e odre|uje su{tinska i proceduralna pravila po kojima se treba postupati u arbitra`i. Strane su se po Stavu 3 slo`ile da }e se

ukoliko se druga~ije ne dogovore, postupci voditi u skladu sa pravilima UNCITRAL-a. Arbitri }e primjewivati relevantne pravne i pravi~ne principe.

5.
Iako se u ~lanu 31 UNCITRAL-ovih pravila razmatra da }e pod normalnim okolnostima "svaka odluka ili druge odluke arbitra`nog tribunala biti donijete od strane ve}ine arbitara," strane se uvijek mogu slo`iti o druga~ijoj proceduri, a u ovom slu~aju su se tako dogovorile. To je dogovoreno u Dejtonu i kasnije potvr|eno u pismenoj formi, da ako ve}inska odluka tribunala nije postignuta, "odluka predsjedavaju}eg arbitra bi}e kona~na i obavezuju}a za obje strane".2  Mo`e se primijetiti da je takva odluka u stvari stvarna neophodnost u ovom posebnom slu~aju: od samog po~etka su stavovi strana argumentovano opre~ni, i izri~ito je odbijen kompromis. Ovi opre~ni stavovi i prate}a intenzivna netrepeqivost, konstantno evidentni od samog otvarawa dejtonske konferencije i nadaqe, u~inili su jasnim od po~etka, da bi svaki arbitar imenovan od svoje strane nai{ao na zna~ajne pote{ko}e u svom pona{awu sa uobi~ajenim stepenom nepristrasnosti i samostalnosti. Zbog realnih mogu}nosti da bi se arbitra`na odluka mogla donijeti samo uz sporazum obje strane, dogovoreno je da se promijeni pravilo o dono{ewu odluke tako da se odluke predsjedavaju}eg tretiraju kao presudne.
6. 
^lan V(5) dejtonskog Aneksa 2 poziva na arbitra`nu odluku "ne kasnije od jedne godine nakon stupawa na snagu" sporazuma, odnosno do 14. decembra 1996. godine - ali su se strane slo`ile, uz pristanak i odobrewe Tribunala, da se datum produ`i do 15. februara 1997. godine.3
II
PROCEDURALNA ISTORIJA
7. 
Ubrzo nakon imenovawa, predsjedavaju}i arbitar je obavijestio ostale arbitre i strane da }e se preliminarna konferencija odr`ati u Sarajevu, 7. avgusta 1996., kako bi se konstituisao Tribunal i rije{ila preliminarna proceduralna pitawa, ukqu~uju}i i raspored budu}ih zasjedawa. Nakon toga, 6. avgusta 1996., po{to je informisan o oklijevawu od strane Republike Srpske po pitawu da li }e uop{te u~estvovati u postupku, predsjedavaju}i arbitar je posjetio Pale, sastao sa dr. Popovi}em i visokim slu`benicima Republike Srpske, i prenijeo poruku da je Republika Srpska obavezna po obavezama iz Dejtonskog sporazuma da u~estvuje, i da je u najboqem interesu Republike Srpske da uradi tako da bi predstavili svoju stranu spora Tribunalu. Me|utim, 6. avgusta, dr. Popovi} je objavio svoju odluku da se ne pojavi na konferenciji koja je bila zakazana za slijede}i dan.
8. 
7. avgusta 1996. Tribunal je, predstavqen od strane predsjedavaju}eg arbitra i profesora Sadikovi}a, sazvao i odr`ao preliminarnu konferenciju u Sarajevu. Na konferenciji, Federaciju je predstavqao zastupnik. Ni dr. Popovi} niti bilo koji predstavnik Republike Srpske se nije pojavio. Tokom konferencije, Tribunal je ~uo argument od zastupnika Federacije koji se odnosio na razna proceduralna pitawa, ukqu~uju}i i raspored dopisa i usmenih saslu{awa. Na konferenciji, zastupnik Federacije je tako|e prigovorio da se time {to se u UNCITRAL-ovim pravilima ne govori o pitawu prihvatqivosti dokaza ukazuje na potrebu usvajawa skupa principa, koji slu`e kao uputstvo, a koji se odnose na dokaze.  
9. 
Odmah poslije zakqu~ka konferencije od 7. avgusta, predsjedavaju}i arbitar je pripremio nacrt "Naloga o predsaslu{awu." Nacrt je poslat zastupniku Federacije na komentarisawe, i 8. avgusta 1996. predsjedavaju}i arbitar je ponovo posjetio Pale i isporu~io kopiju nacrta " Naloga o predsaslu{awu " visokim predstavnicima Republike Srpske. Predsjedavaju}i arbitar je predstavnicima Republike Srpske opisao razgovor koji se odvio prethodnog dana, objasnio predlo`ene odredbe nacrta naloga, pozvao Republiku Srpsku da ga komentari{e ako `eli, ali nije odmah dobio odgovor.
10. 
[est dana kasnije, 14. avgusta 1996., po{to je primio komentare od zastupnika Federacije, ali ni{ta od Republike Srpske, predsjedavaju}i arbitar je izdao kona~nu verziju Naloga o predsaslu{awu. Nalog je upu}en zastupniku Federacije, politi~kim zvani~nicima Republike Srpske i dr. Popovi}u. U tom nalogu, Tribunal je nalo`io da:

1. Po{to nijedna strana nije uputila primjedbu na niti jednog od tri arbitra odabranim od strana i predsjednika Me|unarodnog suda pravde, Tribunal }e biti konstituisan u skladu sa takvim izborom.

***
4.   Proceduralno, Tribunal }e se voditi UNCITRAL-ovim pravilima (osim pravila 3, 18, 19 i 20 koja ne}e biti primjewqiva). [to se prihvatqivosti dokaza ti~e, Tribunal }e se voditi unaprijed postavqenim u principima u Aneksu ovog Naloga.4
11. 
Nalog o predsaslu{awu je tako|e ustanovio rokove za dopise i odgovore na, "prve" i "druge" pismene izjave obje strane. Kao prvu izjavu, Nalog je omogu}io da:
svaka strana dostavi prvu izjavu (a) koja }e opisivati sve bitne ~iwenice za koje strana veruje da Tribunal treba da razmotri u dono{ewu odluke; (b) iznijeti i obezbijediti dodatni auotritet (ako bude bilo potrebno) za sve principe zakona i pravi~nosti za koje strane misle da su primjewqive; v) utvrditi sve svjedoke ~ije svjedo~ewe strana namjerava da prika`e i rezimira to svjedo~ewe.
12.
[to se ti~e druge izjave, Nalog omogu}ava da }e 

svaka strana predati svoju drugu izjavu, koja detaqnije opisuje predlo`en plan za ekonomsku i politi~ku strukturu podru~ja Br~kog, doslijedan sa Op{tim okvirnim dejtonskim sporazumom o miru i wegovim Aneksima.
U Nalogu tako|e stoji da plan treba da uzme u obzir nekoliko specifi~nih faktora koji su relevantni za spor.5
13.
U skladu sa Nalogom od 14. avgusta, Federacija je na vrijeme poslala svoju prvu i drugu izjavu6. Oba dopisa su dostavqena zvani~nicima Republike Srpske i dr. Popovi}u.
14.
17. septembra 1996., po{to Republika Srpska nije uputila `albe, predsjedavaju}i arbitar je sazvao statusnu konferenciju u Be~u, da bi razmotrio, izme|u ostalog, razloge zbog kojih Republika Srpska ne u~estvuje u arbitra`i. Arbitri i obje strane su bili obavije{teni i pozvani na konferenciju, na kojoj je prisustvovao predsjedavaju}i arbitar i profesor Sadikovi}, zastupnik za Federaciju, i delegacija politi~kih zvani~nika koja je predstavqala Republiku Srpsku. Dr. Popovi} nije prisustvovao sastanku. Na konferenciji, Republika Srpska je tvrdila da Tribunal nema ovla{}ewa da nastavi jer 1) Republika Srpska je protuma~ila Aneks 2, ~lan V(1) koja odobrava arbitra`u samo ako "sporni dio" me|uentiteske  linije razgrani~ewa koji je "ozna~en na mapi" bude ukqu~en u "Dodatku" i 2) nije bilo mape koja je pokazivala sporni dio me|untiteske linije razgrani~ewa u podru~ju Br~kog.  Bez dono{ewa odluke, iz razloga {to nijedna od strana nije napravila pismenu prezentaciju, predsjedavaju}i arbitar je ukazao na to da bi se pod UNCITRAL-ovim pravilima, takve odluke vezane za nadle`nost mogle odlo`iti sve do dono{ewa kona~ne odluke, i sna`no ohrabrio Republiku Srpsku da odredi pravnog zastupnika i po~ne da u~estvuje u formalnim arbitra`nim postupcima. Na konferenciji, predsjedavaju}i arbitar je Republici Srpskoj dao dejtonsku mapu koja prikazuje me|uentitetsku liniju razgrani~ewa u podru~ju Br~kog koja nagovje{tava (fusnotom) da je lokacija linije u podru~ju Br~kog predmet arbitra`e.
15.
Na zahtjev zastupnika Republike Srpske, 1. oktobra 1996. godine predsjedavaju}i arbitar je odr`ao sastanak sa takvim zastupnikom u Va{ingtonu, i razgovarao o statusu postupka. Po{to je zastupnik Republike Srpske istakao da oni jo{ uvijek nemaju ovla{}ewa da u~estvuju u postupku, predsjedavaju}i arbitar je zastupniku Republike Srpske dao memorandum koji je opisao istoriju arbitra`nog postupka sve do tada{weg dana.
16.
Nakon {to je 16. oktobra 1996. obavijestio profesora Sadikovi}a i Federaciju, i ne ~uv{i prigovore ni od jedne strane, predsjedavaju}i arbitar je odr`ao ex parte konferenciju u Va{ingtonu zajedno sa politi~kim zvani~nicima Republike Srpske da bi nastavili da tra`e rje{ewe za daqe neprisustvovawe Republike Srpske u postupku. Na ovom sastanku, Republiku Srpsku je prvi put zastupao zastupnik koji je obavijestio predsjedavaju}eg arbitra da iako je dr. Popovi} u to vrijeme bio u Va{ingtonu, odlu~io je da ne prisustvuje  sastanku. Nakon  ponavqawa wihovih prethodnih argumenata o nadle`nosti, predstavnici Republike Srpske su nagovijestili da bi Republika Srpska mogla odlu~iti da dokumente preda Tribunalu. Republika Srpska je daqe nagovijestila da }e, ako bi odlu~ila da u~estvuje u postupku, zatra`iti od Tribunala da odlo`i svoju odluku sa odre|enog datuma (14. decembar 1996.) na 15. februara 1997.
17.
Predsjedavaju}i arbitar je 31. oktobra 1996. poslao pismo zastupniku Republike Srpske da potvrdi da bilo koji dokumenti koje Republika Srpska `eli predati Tribunalu, moraju biti predati ne kasnije od 14. novembra, sa mogu}im izuzecima u vidu kratkih dodataka koji samo podr`avaju stavke prethodno predstavqene u pismenoj formi.  Poslije toga, na zahtjev zastupnika Republike Srpske, rok za Republiku Srpsku da preda dokumente je produ`en do 22. novembra.
18.
Republika Srpska je 22. novembra podnijela: 1) hitan zahtjev za ubrzanu prelaznu odluku, i 2) posebno pojavqivawe i izjavu o nadle`nosti, kao i dodatak «Izjava Republike Srpske». U hitnom zahtjevu za ubrzanom prelaznom odlukom, Republika Srpska je tra`ila, shodno ~lanu 32(1) UNCITRAL-ovih pravila, prelaznu odluku (i) potvr|uju}i raspon Tribunalove juridistikcije; (ii) potvr|uju}i da Tribunal nije prejudicirao slu~aj; i (iii) nare|uju}i sve aktivnosti i komunikacije vezane za postupak, budu povjerqive i ograni~ne distribucije samo stranama i wihovim zastupnicima.
19.
Ubrzo nakon toga, Tribunal je izdao memorandum stranama odbacuju}i zahtjev Republike Srpske za prelaznom odlukom koja poja{wava raspon Tribunalove juridistikcije. U to vrijeme, Federacija nije imala priliku da odgovori na izjavu o juridistikciji Republike Srpske. Memorandum daqe navodi da Tribunal nije prejudicirao slu~aj i da }e nastaviti, kao prije, da nadgleda procedure odre|ene da sa~uvaju povjerqivost postupka.
20.
27. novembra 1996. kao odgovor na zahtjev Republike Srpske od 16. oktobra 1996.
i u dogovoru sa Federacijom, Tribunal je produ`io vrijeme za zavr{etak arbitra`e do i ukqu~uju}i 15. februar 1997.
21.
Gojko Kli~kovi}, predsjednik Vlade Republike Srpske, je 1. decembra 1996. napisao pismo predsjedavaju}em arbitru, navode}i da Republika Srpska ne namjerava da u~estvuje u daqwim arbitra`nim postupcima i tvrde}i da opoziva odluku Republike Srpske da imenuje dr. Popovi}a kao wenog izabranog ~lana za ~lana Tribunala.7 Pismo tvrdi da su akcije Republike Srpske bile opravdane jer "garancije za fer i pravednu proceduru ne postoje, i ... (predsjedavaju}i arbitar) namjerava da koristi arbitra`ni proces strogo kao paravan za nametawe predodre|ene, nepravedne odluke, sve na {tetu legitimnim i vitalnim interesima Republike Srpske." U zakqu~ku pisma se navodi da }e Republika Srpska u budu}nosti sve odluke Tribunala smatrati neva`e}im.
22.
Predsedavaju}i arbitar je 11. decembra 1996. odgovorio na pismo predsjednika Kli~kovi}a od 1. decembra 1996. iznose}i mi{qewe da }e predlo`ene akcije RS jasno naru{iti wene, po Dejtonskom sporazumu dogovorene, obaveze i ohrabrio Republiku Srpsku i dr. Popovi}a da u~estvuju u budu}im postupcima, tako da Tribunal, u vrijeme dono{ewa svoje odluke ima na raspolagawu mi{qewe svih zainteresovanih strana.
23.
Dana 12. decembra 1996., Federcija je dostavila tri dokumenta, kao odgovor na pismo predsjednika Kli~kovi}a od 1. decembra 1996. Najprije je Federacija dostavila formalni "odgovor" u kome navodi da Republika Srpska ne mo`e, prema propisima UNCITRAL-a, da povu~e imenovawe svoga arbitra niti navodno povla~ewe iz postupaka mo`e sprije~iti Tribunal da nastavi arbitra`u. Drugo, Federacija je dostavila «Zahtjev za kona~nu odluku i odgovaraju}u presudu» zbog povla~ewa Republike Srpske. Na kraju je Federacija ponudila "Prijedlog kona~nog odgovaraju}eg naloga".
24.
Polovinom decembra 1996., Tribunal je od strana zatra`io da iznesu mi{qewe o prijedlogu Tribunala da se odr`i saslu{awe koje bi po~elo u prvoj nedjeqi januara 1997.
Po{to nijedna strana nije iznijela primjedbe, Tribunal je obavijestio strane da }e se saslu{awe odr`ati u Rimu 8 januara 1997.

25.
Federacija je 3. januara 1997. dostavila odgovor na "Argumente Republike Srpske o nadle`nosti i argumente o predmetu spora". 

26.
Saslu{awe je po~elo 8. januara 1997. uz prisustvo sva tri arbitra. Uprkos prethodnom "povla~ewu", Republika Srpska je bila predstavqena u punom sastavu: tri zastupnika dvije ameri~ke advokatske firme do{la su u ime Republike Srpske; razne politi~ke li~nosti iz RS, ukqu~uju}i i ministra Aleksu Buhu, tako|e su prisustvovale cijelom toku.  Federaciju su tako|e u punom sastavu predstavqali pravni zastupnici i politi~ka delegacija predvo|ena potpredsjednikom Ejupom Gani}em. Saslu{awe je trajalo devet dana, ukqu~uju}i i otvarawe i uvod od strane savjeta, svjedo~ewe 19 svjedoka (osam pozvanih od strane Federacije, devet od strane RS i dva od strane Tribunala) i zavr{ne rije~i. Uz to, Tribunal je tokom postupka primio razli~ite pismene i dokazne podneske obje strana. Najva`nije od svega, Tribunal je primio pismeni podnesak od RS naslovqen "Osnovni op{ti principi za ekonomsku integraciju Republike Srpske i slobodu kretawa roba, usluga i qudi u oblasti Br~kog". Iako nije bio podnijet na vrijeme, taj podnesak - koji u su{tini predstavqa drugu izjavu RS - je prihva}en stoga da bi RS imala kompletan dosije odbrane u skladu sa nalogom Tribunala od 14. avgusta 1996.
27. 
Po zavr{etku saslu{awa u Rimu, Tribunal je sproveo odre|ene konsultacije u Va{ingtonu. Bila su prisutna sva tri arbitra i uzeli su puno u~e{}e u konsultacijama. Me|utim, na wihovom posledwem sastanku na dan prije isteka roka za dono{ewe odluke, profesor Sadikovi} i dr. Popovi} su odbili da potpi{u odluku.
III
PRELIMINARNE ODLUKE

A.
Ovla{}ewa Tribunala da djeluje kad jedan od ~lanova odbija da u~estvuje
28.
Po~etno pitawe je da li na ovla{}ewe Tribunala da donese obavezuju}u arbitra`nu odluku uti~e (a) pismo predsjednika Kli~kovi}a od 1. decembra 1996. godine u kojem nagovje{tava povla~ewe iz arbitra`nog postupka, ili (b) odbijawe dr. Popovi}a da u~estvuje u nekim postupcima predsaslu{awa ili odbijawe da potpi{e odluku, ili (v) odbijawe profesora Sadikovi}a da potpi{e odluku.
29.
[to se ti~e ta~ke (a), ona je li{ena pravnog zna~aja samom ~iwenicom da je RS, nakon Kli~kovi}evog pisma, u potpunosti u~estvovala na saslu{awu u Rimu i, zaista, upotpunila podno{ewe svojih pismenih predstavki zahtjevanih u Nalogu o preliminarnom saslu{awu od 14. avgusta. Republika Srpska je imala punu priliku da svoj slu~aj izlo`i Tribunalu, razrije{iv{i tako sva pitawa pokrenuta u Kli~kovi}evom pismu.
30.
Kada su u pitawu ta~ke (b) i (v), Tribunal je konstatovao da je dr. Popovi} razrije{io sva pitawa koja se odnose na wegovo ranije neu~estvovawe time {to je u potpunosti u~estvovao na saslu{awu u Rimu i kasnijim savjetovawima Tribunala. [to se ti~e odbijawa dr. Popovi}a i profesora Sadikovi}a da potpi{u Odluku koja je uslijedila nakon sveobuhvatne rasprave, pravila UNCITRAL-a se ne bave neposredno pitawima pravnog zna~aja takvog odbijawa, ali su drugi tribunali protuma~ili ta pravila u smislu da ona ovla{}uju Tribunal da nastavi do kona~ne odluke uprkos odbijawu arbitara da potpi{e. Vidi, npr. Saghi v. Iran, Odluka br. ITL  66-298-2,  14  Iran - U.S.  C.T.R.  na 3-8;  tako|e  vidi  Stiven  [vebel, Me|unarodna arbitra`a: tri glavna problema, 279 (1987.).8
31. 
Iz tih razloga, Tribunal zakqu~uje da ne postoji prepreka za dono{ewe odluke od strane Tribunala.

B.
Nadle`nost

32.
Argument Federacije je da je osnovni aspekt spora, za koji su se strane u Dejtonu slo`ile da podnesu arbitra`i, pitawe da li bi grad Br~ko ("grad") i okolno podru~je op{tine ("op{tina") trebali biti dio teritorije Republike Srpske ili teritorije Federacije. Argument Federacije je da Tribunal ima nadle`nost i ovla{}ewe da razrije{i ovo osnovno pitawe i druga pitawa vezana za to, kao {to je budu}a uprava u ovim podru~jima.
33.
RS iznosi dva osnovna argumenta vezana za nadle`nost Tribunala. Ona prvo tvrdi da Tribunal ima ovla{}ewe samo da razrije{i kona~ni polo`aj me|uentitetske linije razgrani~ewa (IEBL) u oblasti Brkog. Dakako, argument RS je bio da Tribunal ima nadle`nost samo da pomjeri me|uentitetsku liniju razgrani~ewa (IEBL) prema jugu od sada{we privremene lokacije. Drugo, RS tvrdi da nikada u Dejtonu nije razumjela da bi mogu}i ishod arbitra`e mogao biti prenos grada Br~kog sa teritorije RS na teritoriju Federacije. RS tvrdi da je u Dejtonu pogre{no shvatila ~injenice, uz navodni rezultat da je time do{lo do gre{ke, zbog ~ega se poni{tava pravovaqanost arbitra`nog sporazuma prema ~lanu 48(1) Be~ke konvencije o zakonu o sporazumima ("Be~ka konvencija").9
34.
U odre|ivawu da li i u kojoj mjeri mo`e na odgovaraju}i na~in iskoristiti nadle`nost u navedenom primjeru, Tribunal naravno mora da se pozove na rije~i Op{teg okvirnog mirovnog sporazuma (GFAP), Aneks 2 — vidi ~lan 31(1), Be~ke konvencije o zakonu o sporazumima ( sporazum "}e se tuma~iti uz najboqu voqu, u skladu sa uobi~ajenim zna~ewem termina u sporazumu, u wihovom kontekstu i u svjetlu wegovog ciqa i svrhe")10 - a ako zna~ewe termina bude dvosmisleno ili nejasno,
mo`e se pribje}i dodatnim sredstvima tuma~ewa, ukqu~uju}i pripremne radove na sporazumu i okolnosti pri wegovom zakqu~ewu, kako bi se potvrdilo zna~ewe.... ili se odredilo zna~ewe.

»lan 32, Be~ke konvencije o zakonu o sporazumima.
35. 
Aneks 2 sadr`i dvije va`ne odredbe. Prvo i najva`nije, ~lan V -pod nazivom "Arbitra`a za oblast Br~kog" - koji odre|uje da
se strane sla`u sa obavezuju}om arbitra`om oko spornog dijela me|uentitetske linije razgrani~ewa u oblasti Br~kog prikazanog na mapi prilo`enoj u dodatku.
Drugo, Dodatak Aneksu 2 odre|uje

da Dodatak Aneksu 2 sadr`i (a) putnu kartu UNPROFOR-a, srazmjera 1:600.000, koja se sastoji od jednog prilo`enog lista; i (b) prilo`ene topografske karte, srazmjera 1:50.000.
Te karte su prilo`ene kao integralni dio ovog Dodatka, i strane se sla`u da prihvate ove karte, kao kontrolne i definitivne za sve svrhe.

36.
Uobi~ajeno zna~ewe jezika koji se koristi u ~lanu V(1), pro~itanog u kontekstu i u svjetlu ciqa i svrhe ~lana, podlije`e samo jednom tuma~ewu: da postoji spor izme|u RS i Federacije oko odgovaraju}e lokacije me|uentitetske linije razgrani~eqa (IEBL) u oblasti Br~kog nazna~enoj na kartama koje sadr`i Dodatak Aneksu 2, i da su se strane slo`ile da rije{e ovaj spor, stvaraju}i me|unarodni arbitra`ni tribunal i predaju}i ovo pitawe tribunalu radi obavezuju}e arbitra`e. Ova odredba,  me|utim, sadr`i nekoliko nejasno}a. Odredba ne obja{wava prirodu spora i nejasno spomiwe «oblast Brckog». Tekst ~lana V(1) ne defini{e precizno oblast, a "oblast Br~kog" prikazana na karti prilo`enoj u Dodatku, prikazuje teritoriju op{tine Br~kog, ukqu~uju}i i sam grad Br~ko, sa linijom razgrani~ewa koja vodi kroz op{tinu. Kona~no, precizni segment linije razgrani~ewa koja je sporna, nije jasno identifikovan, niti u Aneksu niti na karti.
37.
Osvr}u}i se na "dopunske na~ine tuma~ewa" kako bi se pojasnile nejasno}e, jasno je da razlog nedostatka precizne definicije prirode spora le`i u krajwe divergentnim stanovi{tima strana koja se ti~u situacije koja bi trebalo da postoji u oblasti Br~kog nakon Dejtona. Tokom pregovora u Dejtonu, delegacija Federacije je ~vrsto stala na stanovi{te da linija razgrani~ewa mora biti postavqena tako da grad Br~ko bude na teritoriji Federacije, dok se delegacija koja je predstavqala bosanske Srbe nepokolebqivo dr`ala stava da RS ne samo da treba da kontroli{e grad nego i «koridor» koji povezuje dvije polovine RS. Zaista, svaka strana je tokom pregovora u Dejtonu ukazala na to da je kontrola i posjedovawe Br~kog toliko zna~ajna da bi, u nedostatku sporazuma, bila spremna da napusti Dejton i obnovi neprijateqstva. Kona~no, nakon {to se priznalo da sporazum ne mo`e biti postignut u Dejtonu, strane su se slo`ile da stvar podnesu na obavezuju}u arbitra`u.  ^iwenica  da  "sporni" dio linije razgrani~ewa nije precizno definisan, bilo u pismenom obliku ili na samoj mapi, ne ukida postojawe spora. [tavi{e, on podvla~i {irinu i slo`enost spora - i razlog zbog kojeg su se strane slo`ile da rje{ewe potra`e u tome {to }e ga podnijeti na obavezuju}u arbitra`u. Povrh toga, nedostatak precizne definicije ne predstavqa prepreku za rad Tribunala: kao i u svakoj arbitra`noj stvari, jasni obrisi spora defini{u se kroz argumentovane rasprave strana tokom arbitra`nog procesa.
38. 
Kao {to je pokazano u prethodnom paragrafu, jasno je da se fundamentalna priroda spora ti~e me|usobno iskqu~ivog zahtjeva da svaki entitet ima iskqu~ivu kontrolu u oblasti Br~kog. Izgleda jasno da su strane namjeravale da nadle`nost Tribunala bude dovoqno {iroka da rije{i sveukupni spor koji su strane postavile pred wega. To bi moglo ukqu~iti, inter alia, dodjeqivawe Federaciji iskqu~ive kontrole na gradom Br~ko i okolnim podru~jem pomjerawem me|uentitetske linije razgrani~ewa do rijeke Sava, ili, odlaze}i u drugu krajnost, da pomjeri liniju razgrani~ewa na jug kako bi pro{irio koridor i tako pove}ao teritoriju RS. To tako|e treba da zna~i da Tribunal ima ovla{}ewe da omogu}i pravni lijek koji predstavqa kompromis me|u ekstremnim stavovima strana. Tribunal je uzeo u obzir protiv-argumente RS - pri ~emu je argument to da nikakva akcija Tribunala ne mo`e na pravi na~in uticati na "budu}e upravqawe spornim oblastima na objema stranama linije razgrani~ewa". Ovakva interpretacija bi, me|utim, u~inila Tribunal nemo}nim da obavqa svoj centralni arbitra`ni zadatak. [to se ti~e prijedloga RS da je Tribunal ovla{}en da pro{iri koridor ali ni u kom slu~aju da ga suzi,11 nema ni~ega ni u dosada{woj istoriji pregovora niti u jeziku Aneksa 2, ~lan V, {to bi ukazivalo na to da su strane imale u vidu takav neravnopravan pristup u korist RS.

39. 
Odsustvo ma kakve precizne definicije obima spora dviju strana mo`e se bar djelimi~no objasniti ~iwenicom da je pitawe "posjedovawa Br~kog" (da tako ka`emo) do{lo u prvi plan tek u zavr{nim satima i minutima Dejtonske konferencije.  Nekakav sporazum po tom pitawu je, tokom 21 dana, hitno tra`en od strane posreduju}ih vlada, a kona~an krah pregovora po tom pitawu dogodio se kad je konferencija bila pri samom kraju. S obzirom na okolnosti, definicija ta~nog obima spora ostala je otvorena, da bi bila rije{ena kroz arbitra`ni proces.
40.
Prema odluci UNCITRAL-a br. 21, Tribunal odlu~uje da je u wegovoj nadle`nosti, prema Aneksu 2, ~lan V(1), da odredi lokaciju linije razgrani~ewa u okviru granica neslagawa strana u Dejtonu i ovdje iznijetih zahtjeva. U Dejtonu, i tokom cijelog ovog postupka, Federacija je doslijedno zastupala stav da linija razgrani~ewa treba da bude postavqena tako da oblast Br~kog, a naro~ito grad Br~ko, ukqu~i u teritoriju Federacije. U Dejtonu i kasnije, RS je zahtijevala izri~itu kontrolu nad koridorom koji bi trebalo pro{iriti do ta~ke udaqene ~ak dvadeset kilometara ju`no od grada Br~kog ili, kao minimum, da linija razgrani~ewa ostane onakva kakva je ucrtana na mapama iz Dejtona bez ikakvih politi~kih promijena ma koje vrste.12  Tribunal ima nadle`nost da razrije{i ove suprotstavqene zahtjeve u svjetlu va`e}ih pravnih i pravi~nih principa.
41.
[to se ti~e ostalih vidova nadle`nosti Tribunala, ukqu~uju}i i wegovo ovla{}ewe da unese izvjesne uslove u svoju odluku u svjetlu va`e}ih pravnih i pravi~nih principa , takva pitawa }e biti raspravqena kasnije u ovoj odluci.
IV
^IWENI^NE OKOLNOSTI
A. 
Podru~je Br~kog prije rata
42. 
Odre|eni broj ~iweni~nih tvrdwi koje se ti~u istorije i demografski sastav podru~ja Br~kog od prije rata nije bio sporan me|u stranama. Podru~je Br~kog je smje{teno u nisko polo`enoj dolini uz rijeku Savu u sjevernoj Bosni i Hercegovini, blizu mjesta gdje se sastaju postoje}e grani~ne linije Bosne i Hercegovine, Hrvatske i Savezne Republike Jugoslavije. Kroz istoriju je ovo podru~je predstavqalo raskr{}e izme|u naroda i carstava13. Kao rezultat toga, ovo podru~je je vijekovima predstavqalo dom bogatim mje{avinama srpskih, hrvatskih, bo{wa~kih i drugih etni~kih grupa, te vjera pravoslavnih Hri{}ana, Katolika i Muslimana, te evropskih i isto~nih kultura.
43. 
Grad Br~ko, smje{ten du` rijeke Save u najsjevernijem dijelu ovog podru~ja, je osnovan u 15. vijeku, u vrijeme kada je ovo podru~je bilo dio Otomanskog carstva. Grad Br~ko je kroz istoriju sa~iwavao multietni~ki presjek stanovni{tva koje je `ivjelo u tom podru~ju. Podru~ja ju`no i zapadno od grada Br~kog su kroz istoriju bila sa~iwavana mawim, etni~ki homogenim selima i gradovima.
44. 
Tokom vijekova se podru~je Br~kog razvijalo i kao poqoprivredni i kao saobra}ajni centar, zbog svoje blizine rijeci Savi. 1894.g. je u Br~kom sagra|en `eqezni~ki most preko rijeke Save. Kasnije je ovaj most bio transformisan u putni~ki most nakon {to je sagra|en savremeniji `eqezni~ki most. 1964.g. luka ("Luka port") je bila sagra|ena u gradu Br~ko. Prije izbijawa antagonizma u 1992.g., luka u Br~kom je bila jedna od samo dvije bosanske luke na rijeci Savi, i tako predstavqala jedini bosanski multimodalan (`eqezni~ki, drumski, vodeni) saobra}ajni centar.
45. 
Kako se podru~je Br~kog razvijalo - sam grad kao i prigradski dio - tako je rastao i broj stanovnika. Najve}i porast broja stanovni{tva se zapazio u godinama nakon Drugog svjetskog rata, u kojima je podru~je bilo svjedok zna~ajnog ekonomskog napretka. Po posledwem popisu stanovni{tva u ovom podru~ju izvr{enom 1991.g. broj stanovnika u gradu koji je u 1991.g. pokrivao podru~je od 5,93 km2 je bio 41.346 od kojih su 23.089 (56%) bili Bo{waci, 8.254 (20%) bili Srbi, 2.869 (7%) Hrvati i 7.134 (17%) onih koji su se izjasnili da pripadaju nekoj "drugoj" etni~koj grupi.14  Po istom popisu stanovni{tva, ukupan broj stanovni{tva u Op{tini Br~ko je bio 87.332 od kojih je bilo 38.771 (44%) Bo{waka, 18.133 (21%) Srba, 22.163 (25%) Hrvata i 8.265 (10%) onih koji su se izjasnili da pripadaju nekoj "drugoj" etni~koj grupi.
46.
Kroz istoriju je grad Br~ko bio va`an ekonomski centar. Dok ima sporova po pitawu odre|enih statisti~kih podataka, podaci vezani za poslovawe razli~itih ekonomskih sektora u podru~ju Br~kog su dostupni a nisu ni sporni u tolikoj mjeri. Po podacima iz Socijalisti~ke Federativne Republike Jugoslavije15, Br~ko je bilo sedmi grad u Bosni po prihodu ostvarenom od saobra}aja, prevoza i komunikacija.16 Kao centar `eqezni~kog saobra}aja u 1990.-oj, zauzeo je osmo mjesto u prevozu tereta kao i u prevozu putnika, te deveto mjesto po tona`i koja je istovarivana na `eqezni~kim stanicama u Bosni. Luka u Br~kom - jedina bosanska luka koja se na{la na statisti~kom pregledu SFRJ je preuzela 77.000 t tereta u 1990. Nekoliko velikih proizvodnih preduze}a je bilo smje{teno u gradu Br~ko i okolnom podru~ju. Ova preduze}a ukqu~uju Bimal - fabrika za proizvodwu jestivog uqa, Bimeks - fabrika za preradu mesa, Tesla - fabrika za proizvodwu akumulatora, Interplet - fabrika za proizvodwu tekstila, Izbor - fabrika cipela, i druge mawe fabrike.
47.
Prema podacima SFRJ, bruto prihod op{tine Br~ko iz 1989., od 501 milion dinara bio je na sedmom mjestu me|u bosanskim op{tinama, iza Sarajeva, Bawa Luke, Mostara, Tuzle, Zvornika i Zenice. Industrija i rudarstvo proizvodili su polovinu ovih prihoda, stavqaju}i Br~ko na osmo mjesto u ovoj kategoriji me|u bosanskim gradovima. Sektor za poqoprivredu i {umarstvo stvarao je otprilike ~etvrtinu wegovih prihoda, stavqaju}i Br~ko na visoko ~etvrto mjesto me|u bosanskim gradovima. Wegovi prinosi `ita i kukuruza – 4,0 i 4,2 tome po hektaru - doveli su ga me|u deset najboqih proizvo|a~a u Bosni.
B.
Posqedice rata u oblasti Br~kog
48.
Godine 1991., kad se nekada{wa Socijalisti~ka Federativna Republika Jugoslavija raspala, a wene nekada{we konstitutivne republike po~ele da se progla{avaju nezavisnim suverenim dr`avama, izbili su sukobi izme|u Hrvatske i Srbije. Grad Br~ko, u kome je bila smje{tena kasarna Jugoslovenske Narodne Armije (JNA), odmah se na{ao u sredi{tu sukoba. Krajem 1991., srpske paravojne jedinice do{le su u grad Br~ko i po~ele da obu~avaju lokalne srpske dobrovoqce. Istovremeno, JNA je zaplijenila oru`je od bosanske teritorijalne odbrane u Br~kom.
49.
U prvoj polovini 1992., sukob se pro{irio na teritoriju Bosne i Hercegovine. 7. aprila, poslije zvani~nog priznavawa Republike Bosne i Hercegovine od strane Evropske Zajednice, bosanski Srbi su proglasili nezavisnu Srpsku republiku Bosne i Hercegovine i po~eli da uspostavqaju administrativna tijela u nekim dijelovima zemqe. Oko 30. aprila 1992., srpske snage - koje su ~inile regularne snage JNA i paravojska - po~ele su napad na grad Br~ko. Prvog dana napada, srpske snage su uni{tile putni~ki i `eqezni~ki most na rijeci Savi. Srpske snage su nai{le na ograni~en otpor u gradu, a poslije {est dana borbe srpske snage su preuzele kontrolu nad gradom i obla{}u koja se protezala nekoliko kilometara ju`no i zapadno od grada.
50.
Tokom narednih nekoliko mjeseci, srpske snage koje su okupirale grad Br~ko nasilno su protjerale prakti~no cjelokupnu populaciju muslimanskog i hrvatskog stanovni{tva. Tokom prve dvije sedmice maja, Muslimani su hap{eni i pritvarani na nekoliko lokacija u gradu Br~kom.17 Glavni zatvoreni~ki logor nalazio se u br~anskoj luci, gdje je oko 5.000 zatvorenika dr`ano u svako doba od maja 1992. do jula ili avgusta 1992. Do tri hiqade zatvorenika moglo je biti ubijeno u logoru Luka, a svi zatvorenici su podvrgavani nehumanim uslovima `ivota i brutalnom postupku. Pred kraj srpskog pohoda, demografski obrisi oblasti radikalno su se promijenili obzirom da su lokalni Muslimani i Hrvati bili prisiqeni da pobjegnu na teritoriju koje su dr`ale muslimanske i hrvatske snage, a lokalno srpsko stanovni{tvo se doselilo u oblasti koje su dr`ale srpske snage.
51.
Nakon srpskog napada na grad Br~ko u proqe}e 1992., oblast Br~kog je bila svjedokom nekih od naj`e{}ih bitaka rata koji se nastavqao du` borbene linije zacrtane samo nekoliko kilometara ju`no i zapadno od Br~kog. Dok je grad Br~ko pretrpio izvjesna o{te}ewa, mnogobrojna mjesta i sela na samo nekoliko kilometara od grada potpuno su uni{teni. Znatne civilne `rtve bile su posqedica kako borbi tako i nehumanog postupka okupacionih snaga.18
V.
Br~ko poslije Dejtonskog sporazuma
52.
U vrijeme potpisivawa Dejtonskog sporazuma, RS je imala kontrolu nad nekih 48% teritorije br~anske op{tine ({to predstavqa oblast od 225 kvadratnih kilometara), ukqu~uju}i i grad Br~ko i okolnu oblast, dok je Federacija kontrolisala pribli`no 52% ({to ~ini 239 kvadratnih kilometara).
53.
Procewuje se da izme|u 32.000 i 37.000 qudi trenutno `ivi u gradu Br~kom, te da su od tog broja izme|u 31.000 i 36.000 gradskog stanovni{tva Srbi. Od srpskog stanovni{tva, otprilike 8.000 su predratni stanovnici koji su ostali u gradu Br~kom; nekih 8.000 do 10.000 su pre|a{wi stanovnici br~anske op{tine koji su doselili u grad po{to je muslimansko i hrvatsko stanovni{tvo iseqeno; ostatak ~ine raseqena lica iz Krajine, Sarajeva i jednog broja bosanskih gradova. Otprilike 15.000 Srba `ivi izvan grada Br~kog na strani provizorne linije razgrani~ewa koja pripada RS. Ve}ina Muslimana raseqenih iz grada Br~kog sada `ivi u Rahi}-Br~kom i drugim mjestima u br~anskoj op{tini koja su pod kontrolom Federacije. Etni~ko hrvatsko stanovni{tvo op{tine, koje broji otprilike 30.000 sada je koncentrisano na teritoriji Federacije jugozapadno od grada Br~kog.
54. 
U gradu Br~kom je, u najboqem slu~aju, do{lo do minimalnog sprovo|ewa odredaba iz Dejtona koje se odnose na pravo pre|a{wih stanovnika da se vrate i povrate svoju imovinu. ^ak i uz vo|stvo i koordinaciju UNHCR-a, izgleda da se u grad Br~ko do sada vratilo samo petnaest muslimanskih porodica. Strah je nesumwivo najve}a prepreka. Ju`no od grada, gdje su Muslimani poku{ali da obnove ku}e, 27 takvih ku}a je uni{teno bombama. Ve}ina slu~ajeva bomba{kih napada nije rije{ena od strane policije RS.
55. 
Postoji kriti~na potreba za popravkom uni{tenog stambenog prostora u gradu Br~ko. Prema UNHCR-u, trenutno treba popraviti nekih 12.200 ku}a. Od ovog ukupnog broja ku}a, 8.500 su muslimanske, 2.500 hrvatske, a 1.200 su srpske ku}e.
56. 
Ekonomska aktivnost u podru~ju Br~kog, koja je ratom zapravo dovedena na mrtvu ta~ku, najve}im dijelom jo{ uvek nije o`ivqena. Nijedno od najva`nijih preduze}a u gradu Br~ko nije po~elo sa radom. Luka nije u funkciji iz dva razloga - zato {to se rijekom Savom vi{e ne mo`e ploviti (i ne}e mo}i sve dok se rijeka ne o~isti) i zbog {tete pri~iwene lu~nim postrojewima. @eqezni~ki most jo{ uvijek nije popravqen, a `eqezni~ka pruga u Br~kom tako|e treba znatne popravke. Iako je IFOR djelimi~no rekonstruisao most da bi omogu}io jednu saobra}ajnu traku za prelaz, potrebne su zna~ajne daqe popravke da bi se dodala druga traka i da bi se omogu}ilo te{kim vozilima da koriste most.
57. 
Ekonomska aktivnost u ovom podru~ju sada je, najve}im dijelom, koncentrisana na pijaci Arizona, smje{tenoj na strani me|uentitetske linije koja pripada Federaciji, na putu Dowa Mahala-Ora{je19, jugozapadno od grada  Br~ko. Ovdje su, pod pre}utnim pokroviteqstvom i sigurno{}u obezbije|enom od strane IFOR-a ( sada SFOR-a), lokalne vlasti dozvolile muslimanskim, hrvatskim i srpskim trgovcima da otvore pijacu sa velikim izborom prehrambenih proizvoda i ku}nih potrep{tina.
V
SPOROVI IZME|U STRANA
A.
Argumenti Federacije
58. 
Nagla{avaju}i da Aneks 2, ~lan V(3) osigurava da }e "arbitri primjeniti relevantne zakonske i pravi~ne principe", Federacija tra`i primjenu sporazuma prema kojima su Bosna i Hercegovina i Jugoslavija strane, kao i primjenu principa ustaqenog me|unarodnog zakona i posebno obrazla`e da me|unarodna pravna doktrina o nepriznavawu mora biti primjewena u nu`nom slu~aju. Prema Federaciji, moderna doktrina o nepriznavawu osigurava to da, kada ugovor koji je navodno proiza{ao od strane novog teritorijalnog prava, kr{i postoje}e pravilo ustaqenog ili dogovorenog me|unarodnog zakona, ugovor o kojem se radi je neva`e}i i ne mo`e pru`iti korist prestupniku u formi novih zakonskih prava ili na drugi na~in.
59.
Primjenu doktrine nepriznavawa, Federacija argumentuje: (1) Republika Srpska sprovela je kampawu etni~kog ~i{}ewa na podru~ju Br~kog; (2) ova kampawa je prekr{ila odlu~ne me|unarodne norme u vezi sa ne-agresijom, qudskim pravima i ratnim zakonima; i (3) Tribunal se zato unaprijed ogradio od legitimizacije rezultata agresije RS, ostavqaju}i nedirnutim posqedice kampawe etni~kog ~i{}ewa, i zapravo mora obrnuti rezultate takvih djela ponovnim uspostavqawem pre|a{weg demografskog identiteta podru~ja i dodjeqivawem teritorije Federaciji.
60.
Da bi ~iweni~no potkrijepila prirodu pona{awa RS za vrijeme rata, Federacija prvo navodi razli~ite ~iweni~ne nalaze i utvr|ivawa Ujediwenih nacija koji, sa ta~ke gledi{ta Federacije, tvrde da se u Br~kom desila kampawa etni~kog ~i{}ewa – a zatim tvrde da bi ovaj Tribunal trebao biti vo|en ovim ~iweni~nim nalazima. Drugo, Federacija je podnijela izjave pod zakletvom (od svjedoka okrutnih djela po~iwenih na podru~ju) i, za vrijeme saslu{awa, li~na svjedo~ewa (od svjedoka koji su ili vidjeli mnoge od doga|aja ili su razgovarali sa o~evicima i `rtvama dok su sastavqali izvje{taje o u`asnim djelima na podru~ju).  Kona~no, Federacija je skrenula pa`wu Tribunala na brojne javne dokumente koji ukazuju na okrutnosti po~iwene u podru~ju Br~kog.  Federacija tvrdi da ovakav dokazni materijal potrkrepquje sliku agresije RS u podru~ju Br~kog, kreiranu radi protjerivawa bo{wa~ke i hrvatske populacije iz grada Br~kog.20
61. 
Federacija je obrazlo`ila da je agresija Republike Srpske u podru~ju Br~kog prekr{ila nekolicinu bezuslovnih normi me|unarodnog zakona. Napomiwu}i da su Savjet bezbjednosti Ujediwenih nacija i drugi organi u vi{e navrata uvidjeli da je akvizicija teritorije od strane bosanskih Srba i Srba iz Jugoslavije putem etni~kog ~i{}ewa prekr{ila me|unarodni zakon, Federacija obrazla`e da bi Tribunal trebalo da se dr`i takvih zakqu~aka zakona.21  Federacija nadaqe obrazla`e da je kampawa Republike Srpske u Br~kom prekr{ila sr` na~ela qudskih prava, ukqu~uju}i zabrane protiv genocida i rasne diskriminacije,22 i odre|en broj dodatnih zakonskih na~ela primjewivih na me|unarodne i doma}e sukobe.23
62. 
U dodatku doktrini o nepriznavawu, Federacija tako}e tvrdi da istorijski, demografski, kulturni i drugi faktori mogu predstavqati izvor zakonskih pretenzija za teritorijom, ~ak i ako su ove veze prvobitno bile sa qudima ili entitetom koji nije sa~iwavao nezavisnu dr`avu ili zadr`ao tradicionalno zakonsko pravo na teritoriju.24  U stvari, Federacija obrazla`e da qudi i mjesta u Federaciji imaju ja~e istorijske i dru{tveno-ekonomske veze sa Br~kim nego {to to ima Republika Srpska, te da bi zbog toga to podru~je trebalo biti stavqeno pod kontrolu Federacije.
63. 
Federacija tako}e izla`e da, primjewuju}i relevantna pravi~na na~ela, Tribunal mo`e primijeniti pravi~nost bilo kao (1) na~in da ubla`i rad striktne pravne doktrine sa konceptom pravde i pravog poslovawa ili (2) kao op{ta teorija kojom bi se me|uprostor u primjewivom zakonu mogao popuniti primjenom koncepta razumnosti i po{tewa.
64. 
Federacija posebno obrazla`e da pravi~nost u ovom slu~aju o~igledno favorizuje odluku o Br~kom u korist Federacije uz mogu}nost pomo}i prisustvom me|unarodnih snaga. S obzirom da Republika Srpska u svojim nastojawima u podru~ju Br~kog navodnodno nije uspjela da se povinuje bilo kojem etni~ki i moralno prihvatqivom standardu, Federacija obrazla`e da, dozvoqavaju}i Srbima da zadr`e kontrolu nad gradom Br~ko, ste~enu zvjerskom snagom i stra{nim nasiqem, bi ih nagradilo za wihovo pona{awe vrijedno prijekora, i i{lo bi protiv najfundamentalnijih qudskih vrijednosti. Tako|e je re~eno da ne bi bilo dosqedno dejtonskim na~elima ostaviti Br~ko u rukama re`ima koji je li{io Br~ko wegovog ekonomskog preimu}stva, li{io Bo{wake i Hrvate wihovog prava da se vrate ku}ama koje se nalaze u tom podru~ju, i sproveo kampawu prisile Srba da se registruju da bi glasali na izborima u Br~kom. Kona~no, Federacija zahtijeva od Tribunala da odvagne va`nost podru~ja Br~kog za privredni razvoj Federacije, isti~u}i, pored ostalih faktora, da (1) Br~ko predstavqa jedinu vezu Federacije sa va`nim tr`i{tima i proizvodima u Evropi, i (2) Br~ko ima jedini vi{emodalni (`eqezni~ki, putni, plovni) saobra}ajni centar sa kapacitetom da opslu`uje saobra}ajne potrebe industrijskog i trgova~kog sektora Federacije.
65.
Na osnovu toga, Federacija tvrdi da bi Tribunal trebao pomjeriti me|uentitesku liniju razgrani~ewa sjeverno prema rijeci Savi tako da dovede Br~ko grad i veliki dio ju`no od Br~ko grada u granice Federacije. U alternativi, Federacija iznosi svoju spremnost da prihvati prelazno me|unarodno prisustvo u podru~ju, priznaju}i da me|unarodno nadgledawe mo`e biti jedini na~in da se gra|ani Federacije i Republike Srpske uvjere da multietni~ka op{tina mo`e postojati u miru i blagostawu.
66.
U pismenoj formi i tokom saslu{awa u Rimu, Republika Srpska je iznijela nekoliko odbrana na zahtjeve Federacije.  [to se ti~e zakonskog principa nepriznavawa, Republika Srpska uvjerava da je neprimjewiv na ovaj predmet, i u svakom slu~aju, bio je pogre{no proklamovan od strane Federacije.25  U dodatku, Republika Srpska navodi da se princip nepriznavawa ne odnosi na teku}i predmet u kojem su navodne ilegalne aktivnosti, koje su daqe doprinijele zaposijedawu terotorije od strane Republike  Srpske,  bile ratifikovane Dejtonskim mirovnim sporazumom.26
67.
[to se ti~e pravi~nih principa, Republika Srpska navodi da se Federacija ne mo`e osloniti na pravi~na uva`avawa kada je i ona sama u~estvovala u ratnim zlo~inima i aktima agresije u podru~ju. Da bi dokazala ovu optu`bu, Republika Srpska je pribavila razne izvje{taje Ujediwenih nacija i predstavila nekoliko svjedoka tokom saslu{awa. [tavi{e, Republika Srpska izaziva karakterizaciju Federacije oko va`nosti Br~kog za budu]i ekonomski razvoj u Federaciji.27
68.
Kona~no, Republika Srpska se protivi predlo`enom me|unarodnom re`imu po nekoliko osnova.   Poseban me|unarodni distrikt u Br~kom, bi, ka`e se, naru{io ustav Bosne i Hercegovine, koji specifi~no nala`e da }e se nacija sastojati od dva entiteta i da "sve vladine funkcije i ovla{}ewa koja nisu izri~ito dodijeqena... institucijama Bosne i Hercegovine bi}e entitetska." Republika Srpska tvrdi da me|unarodni re`im mo`e biti ovla{}en samo ustavnim amandmanom. U dodatku, Republika Srpska navodi da bi se plan Federacije kosio sa ~lanom 68.1, stavka 1 Ustava Republike Srpske, koji navodi da Republika Srpska reguli{e i osigurava "integritet, ustavni poredak i teritorijalni integritet Republike Srpske." 

69.
Federacija je iznijela nekoliko argumenata pobijaju}i gore navedenu odbranu Republike Srpske. [to se ti~e spora da se doktrina o nepriznavawu primjewuje samo kada je rije~ o dr`avama, Federacija se protivi i ka`e da se doktrina primjewuje gdje su nelegalna djela u pitawu, kao {to su ona koja su po~iwena od strane bosanskih Srba, kori{tena u neuspjelom poku{aju da se stvori nova dr`ava.28  [to se ti~e stava Republike Srpske, da RS ne bi mogla, kao pravno pitawe, biti smatrana odgovornom za djela neregularnih jedinica i pripadnika jugoslovenske vojske koja su se odigrala prije stvarawa Republike Srpske i bez wene kontrole i rukovo|ewa, Federacija tvrdi da je obezbjedila jake dokaze da je vo|stvo Republike Srpske bilo neposredno umje{ano u kampawu etni~kog ~i{}ewa u Br~kom i drugdje.29
70. 
Kao odgovor na argument Republike Srpske da bi ustavni amandman bio neophodan da ovlasti me|unarodno prisustvo, Federacija nagla{ava da su Aneksi 2 i 4 (Ustav Bosne i Hercegovine) dijelovi istog sporazuma, potpisani od strana u isto vrijeme, te zato imaju jednaku pravosna`nost. Prema Federaciji, Aneks 2(V) treba posmatrati kao lex specialis Dejtonskog sporazuma koji se bavi polo`ajem Br~kog i predstavqa sporazum izme|u strana kojim se dopu{ta da odluka Tribunala postane dio strukture odnosa izme|u entiteta i centralne vlade. Daqe, Federacija se oslawa na ~lan III (5) Ustava, omgu}avaju}i da }e
Bosna i Hercegovina preuzeti odgovornost za sli~ne i ostale stvari koje su ... neophodne za o~uvawe suvereniteta, teritorijalni integritet, politi~ku nezavisnost i me|unarodnu priznatost Bosne i Hercegovine, u skladu sa podjelom odgovornosti izme|u institucija Bosne i Hercegovine. Dodatne institucije se mogu lako ustanoviti kao neophodne da bi se sprovele te nadle`nosti.
Na osnovu toga, tvrdi Federacija, centralna vlada Bosne i Hercegovine mo`e preduzeti korake pogodne za o~uvawe mira i spre~avawe dezintegracije bosanske dr`ave, ukqu~uju}i aran`mane koji bi uklonili Br~ko van kontrole entiteta i stavili ga pod kontrolu odvojene institucije.
B.
Argumenti Republike Srpske
71.
Prema Republici Srpskoj, Dejtonski sporazum ne samo {to je ratifikovao kontrolu RS nad podru~jem Br~kog i priznao koncept kontinuiteta teritorije, ve} je tako|e priznao pravo Republike Srpske na suverenitet nad preko 49% teritorije Bosne i Hercegovine.  Slijedi, po Republici  Srspkoj,  da Tribunal mora da ostavi dvije polovine teritorije Republike Srpske povezane podru~jem koridora i, ako treba da se promijeni linija razgrani~ewa (IEBL-me|uentitetska linija razgrani~ewa), mo`e samo da se pomjeri na jug da bi pove}ala teritoriju Republike Srpske.30  Republika Srpska daqe tvrdi da je oblast Br~kog kriti~no potrebna Republici Srpskoj za premje{tawe srpskih izbjeglica i raseqenih lica i za ekonomsko zdravqe Republike Srpske.31
72.
Federacija iznosi nekoliko odgovora. [to se ti~e zahtjeva Republike Srpske za 49% bosanske teritorije, Federacija tvrdi da Dogovoreni principi od 8. septembra 1995. (gdje se pojavquje formulacija 51-49%) nisu formalno unijeti u Dejtonski sporazum. Federacija izjavquje da stav iz preambule Dejtonskog sporazuma u kojem strane "potvr|uju odanost Dogovorenim osnovnim principima" ne predstavqa obavezuju}i stav sam po sebi, te da u Dejtonskom sporazumu nema ni~ega {to bi se na ma koji na~in odnosilo na teritorijalnu dodjelu oblasti Br~kog osim u Aneksu 2, koji eksplicite ostavqa taj status neodre|enim u o~ekivawu odluke Arbitra`nog tribunala. Daqe, Federacija zastupa stav da teritorijalna podjela iznijeta u Dogovorenim principima eksplicite otvara mogu}nost da prijedlog bude podlo`an reviziji pri kona~nom dogovoru strana.32
73.
Kao odgovor na tvrdwu Republike Srpske da Dejtonski sporazum priznaje postojawe koridora koji povezuje isto~ni i zapadni dio RS, Federacija iznosi da takvom tuma~ewu protivrje~i nedvosmislen jezik Aneksa 2, koji naro~ito stavqa sporni dio linije razgrani~ewa u oblasti Br~kog pod me|unarodnu arbitra`u, na taj na~in ostavqaju}i pitawe postojawa koridora (ili nepostojawa) otvorenim za kasnije rje{avawe od strane ovog Tribunala.
VI
RAZLOZI ZA ODLUKU
74.
Od samog po~etka pregovora u Dejtonu, a uistinu i ranije, Federacija i RS su bile u `estokom suparni{tvu, pri ~emu su obje nastojale da za{tite ono {to su smatrale svojim legitimnim interesima u oblasti Br~kog. Kao {to je potkrijepqeno javnim izjavama dviju strana tokom trajawa ovog arbitra`nog postupka (izjavama koje su sadr`ale istinske prijetwe ratom),  suparni{tvo je prouzrokovalo  visok stepen napetosti koja poti~e iz skupa istorijskih, ekonomskih i psiholo{kih ~inilaca - ~inilaca koji su u vrijeme Dejtonskih pregovora bili toliko duboko usa|eni da nikakav sporazum po pitawu Br~kog nije mogao biti postignut, uprkos sna`nim naporima posrednika. Me|u ovim uzro~nicima napetosti su: periodi etni~kih i vjerskih neprijateqstava izme|u Bo{waka, Hrvata i Srba tokom posledwih nekoliko stotina godina; dokazi stravi~nih genocidnih zlodjela koja su po~iwena, prvenstveno od strane JNA i paravojnih snaga bosanskih Srba, u oblasti Br~kog 1992., te protivmjera koje su preduzeli bo{wa~ke i hrvatske snage protiv bosanskih Srba, ukqu~uju}i i grubo postupawe u nekoliko "koncentracionih logora" u oblasti Br~kog; petogodi{we ubje|ewe Srba da je povezuju}i koridor (ukqu~uju}i i Br~ko) izme|u dva dijela Republike Srpske strate{ki i ekonomski vitalan za RS; o~ita srpska sklonost ka izvjesnom stepenu "etni~kog separatizma" u oblasti Br~kog (koji mo`e ali ne mora biti nalik sli~nim separatisti~kim stavovima u nekim dijelovima Federacije); te ubje|enost Federacije da }e, ukoliko grad, sa lukom i saobra}ajnim  mostom i  prugom  ne budu odmah dostupni, omogu}avaju}i poslovnom svijetu u Federaciji da u`iva punu ekonomsku slobodu kretawa kroz koridor do Evrope, ekonomski razvoj Federacije biti veoma sputan.
75.
S obzirom na slo`enost upletenih ~inilaca - a imaju}i u vidu naredbu arbitra`nog sporazuma da se Tribunal upravqa "pravi~nim" kao i pravnim obzirima – mo`da ne}e biti iznena|uju}e {to ovaj Tribunal, naro~ito po pitawu "pravi~nosti" ove situacije, nije u stawu (kao {to se doqe raspravqa) da ka`e da je ma koja strana 100% u pravu u svom stavu ili 100% u krivu. Tribunal je zakqu~io da svako "jednostavno rje{ewe" mora biti odba~eno u korist pristupa koji je u skladu sa pravom i pravi~no{}u i izgra|uje se postupno kako bi olak{ao prigu{ene napetosti i doveo do stabilnog i skladnog rje{ewa.
A.
Pravna razmatrawa
76. 
Kao {to je ve} ranije navedeno, glavni pravni argument koji je prezentovala Federacija kako bi podr`ala svoju pozitivnu tvrdwu zasniva se na me|unarodnoj pravnoj doktrini o nepriznavawu. Prema tvrdwi Federacije 1) RS je sprovela kampawu etni~kog ~i{}ewa u oblasti Br~kog; 2) ova kampawa je prekr{ila odre|ene me|unarodne standarde o nenapadawu, za{titi qudskih prava i zakonima rata; i 3) kako ne bi legitimizirao rezultate agresije RS ostavqaju}i posqedice kampawe etni~kog ~i{}ewa neispravqenim, Tribunal mora obrnuti efekte ovakvih radwi ponovnim uspostavqawem demografskog identiteta ovog podru~ja, daju}i ovu teritoriju Federaciji.
77.
Razvijena u savremeno vrijeme, doktrina nepriznavawa - pod uslovom da je ~in kojim se kr{i standard koji ima karakter ius cogens nezakonit i stoga ni{tavan i neva`e}i33 - se zasniva dijelom na principu ex injuria jus non oritur, prema kojem ~inovi suprotni me|unarodnom pravu ne mogu postati izvor zakonskih prava prekr{ioca.34  Kao {to je primjewuju me|unarodna zajednica i me|unarodni tribunali, doktrina nepriznavawa se primjewuje u slu~ajevima gdje entitet poku{ava, putem agresije kojom se kr{e me|unarodna prava, da prisvoji teritoriju sa ciqem izazivawa promjene u suverenitetu na toj teritoriji.35 U slu~aju Republike Srpske, wena kampawa u periodu izme|u 1992. i 1995. godine je za svoj ciq imala prisvajawe teritorije od me|unarodno priznate Republike Bosne i Hercegovine, te je Savjet bezbjednosti Ujediwenih nacija konkretno utvrdio da se ova doktrina mo`e primjeniti na agresiju RS u Bosni i Hercegovini uop{te.36
78. 
Dok Tribunal misli da ova doktrina onemogu}ava RS da tvrdi zakonsko pravo, zasnovano na osvajawu, da kontroli{e - suverenitetom, administrativno ili na drugi na~in - sporno podru~je, ona ne daje automatski pravo Federaciji da kontroli{e tu teritoriju. Svrha kampawe RS u spornom podru~ju, kao i drugdje, je bila da uzme suverenitet Republici Bosni i Hercegovini, ne Federaciji, koja ~ak nije ni postojala do vremena poslije osvajawa RS. U stvari, Federacija niti je izjavila niti tra`ila da doka`e ikakvo prethodno pravo na spornu teritoriju, ~ime je propustila da stvori zahtjevani ~iweni~ni element svog prima facie slu~aja. Nadaqe, povrije|ena strana - kojoj }e, prema uslovima argumenta same Federacije, doktrina tra`iti ponovno preuzimawe kontrole - je Republika Bosna i Hercegovina, a ne Federacija. Ali je Op{ti okvirni mirovni sporazum ve} potvrdio da Republika (sada sa promijewenim imenom) ima suverenitet na cijeloj teritoriji zemqe.37 Specifi~na povreda za koju se zahtjeva naknada je stoga ve} uklowena.
79.
Federacija, u svom drugom glavnom pravnom argumentu, navodi saznawa Me|unarodnog suda pravde u slu~aju Zapadne Sahare,38 i tvrdi da bi se Federaciji trebala dati kontrola nad podru~jem Br~kog zato {to istorijske, demografske, kulturne i politi~ke veze Federacije sa podru~jem Br~kog daju povoda pravnom zahtjevu za tom teritorijom. Tribunal, me|utim, nalazi da stroga primjena principa Zapadne Sahare ne donosi jasan odgovor za ovaj spor. Najva`nije, u svjetlu jedinstvene demografske raznolikosti podru~ja Br~kog prije rata, nije jasno da li je ijedan entitet prikazao dovoqno preovla|uju}e veze sa podru~jem da bi opravdao odluku koja bi iskqu~ivu kontrolu povjerila jednoj ili drugoj strani.39  Zaista, oba entiteta su uspostavila izuzetno tjesne veze sa podru~jem zasnovane na ovim ~iniocima, {to ne ukazuje na to da jedna ili druga strana treba da ima iskqu~ivu kontrolu nad podru~jem, ve} na to da obje treba da igraju ulogu u budu}oj kontroli nad podru~jem.
80.
Zakqu~uju}i da Federacija nije stekla zakonsko pravo da zahtjeva administrativnu kontrolu Federacije nad ovim podru~jem, Tribunal sada mora da razmotri da li je Republika Srpska - koja se u cjelosti oslawa na principe navodno izvedene iz Op{teg okvirnog mirovnog sporazuma (GFAP) - dokazala pravne osnove za administrativnu kontrolu Republike Srpske.40 

81.
Republika Srpska prvo tvrdi da Op{ti okvirni mirovni sporazum (GFAP) sadr`i princip da bi se teritorija Bosne i Hercegovine trebala podijeliti u omjeru 51:49 izme|u Federacije i Republike Srpske. Zatim nagla{ava da me|uentitetska linija razgrani~ewa prikazana na dejtonskoj karti daje Republici Srpskoj mawe od 49 procenata (sa malom razlikom) i zakqu~uje da je Tribunal sprije~en da ~ini bilo kakvu redukciju teritorije Republike Srpske. Drugo, Republika Srpska tvrdi da je Op{ti okvirni mirovni sporazum stvorio status quo koji ima efekta kako na odobrewe teritorijalnog "kontinuiteta" putem koridora prikazanog na karti, tako i na kontrolu Republike Srpske u Br~kom.
82.
Tribunal se ne sla`e. Prvo, istina je da se u uvodu Op{teg okvirnog mirovnog sporazuma (GFAP) ponovno potvr|uje obavezivawe strana na odre|ene pred-dejtonske "Dogovorene osnovne principe", a u jednom od wih stoji da je "51:49 parametar teritorijalnog prijedloga Kontakt grupe osnova za dogovor" a podlo`an je "prilago|avawu uz uzajamni sporazum." Taj uvod, me|utim, nije sam po sebi stvorio obavezu; ta obaveza strana se pojavquje u tekstu Op{teg okvirnog mirovnog sporazuma (GFAP), koji je modifikovao parametar 51:49 (ukqu~uju}i neznatno malu razliku u podjeli) i ostavio je nerije{enom teritorijalnu dodjelu u podru~ju koridora u Br~kom. Taj nedostatak rje{ewa je razlog za ovu arbitra`u. Ukratko, Op{ti okvirni mirovni sporazum nije odobrio niti nastavak kontrole Republike Srpske nad spornim podru~jem niti teritorijalni kontinuitet Republike Srpske.
83.
S druge strane, Tribunal se sla`e sa stavom Republike Srpske da Op{ti okvirni mirovni sporazum (GFAP) sadr`i relevantan zakon, posebno zato {to je sam Tribunal tvorevina Op{teg okvirnog mirovnog sporazuma (GFAP). Kao takav, Tribunal se mora baviti principima Op{teg okvirnog mirovnog sporazuma (GFAP) kao {to su pravo svih izbjeglica i raseqenih lica "da se slobodno vrate svojim domovima", wihovom "pravu da dobiju imovinu koje su li{eni... i da budu kompenzovani za imovinu koja im ne mo`e biti vra}ena," "pravo na slobodu kretawa i stanovawa," i pravo na bezbjedan i dobrovoqan povratak izbjeglih i raseqenih lica. Razmatraju}i na~in na koji }e rije{iti navedeni spor koji je vezan za ove principe, Tribunal mora da razmotri ~iwenice da li se ovi principi sada po{tuju u spornom podru~ju, i kako }e se ovo po{tovawe osigurati u budu}nosti.41
84.
Na saslu{awu u Rimu RS je dala nekoliko zna~ajnih izjava koji se odnose na wen stav prema sprovo|ewu principa GFAP-a. Prvo, RS je pre}utno priznala (suo~ena sa zna~ajnim drugim dokazima) da se pod vla{}u RS u oblasti Br~kog sada ne ispuwavaju odredbe iz Dejtona. Drugo, RS je podnijela Tribunalu pismenu izjavu o "Osnovnim op{tim principima" koje namjerava da slijedi ubudu}e, a u tom dokumentu RS predla`e da, ukoliko se wen re`im nastavi u oblasti Br~kog, ona ne}e ispo{tovati Dejton najmawe po slede}im dvjema stavkama:
(1) Republika Srpska je izjavila da je "spremna da dozvoli slobodno kretawe qudi na postoje}em Arizona putu, od sjevera ka jugu kroz teritoriju Republike Srpske," na taj na~in dopu{taju}i ka sjeveru "trgova~ki i putni~ki" saobra}aj kroz koridor "do Ora{ja", pograni~nog grada na rijeci Savi prema Hrvatskoj. Jasno je da se tim podrazumjeva - kao {to se priznalo na saslu{awu - kako trgova~ki i putni~ki saobra}aj na drugim putevima u tom podru~ju ne}e biti dozvoqen. Povrh toga, kao {to je otkriveno kroz ostale saslu{ane dokaze, kori{tewe puta "Arizona" kroz koridor ka Hrvatskoj i drugdje po Evropi je sada ispod zadovoqavaju}eg: u Ora{ju, gdje put sti`e do rijeke Save, nema mosta preko rijeke, pa sav saobra}aj koji ide na sjever "Arizona putem" mora da prelazi skelom - proces koji zahtjeva da trgova~ka vozila ~ekaju po ~itava dva ili tri dana.42  Uz to, dok ista izjava o "Osnovnim op{tim principima" priznaje da postoji saobra}ajni most preko Save "u centru grada Br~ko na granici izme|u Hrvatske i Republike Srpske," plan RS za br~anski saobra}ajni most je da se on koristi samo za pje{a~ki saobra}aj. Ukratko, dok Dejton zahtjeva puno i slobodno kretawe svih vrsta saobra}aja, ukqu~uju}i i trgova~ki, stav RS u januaru 1997. bio je da takav trgova~ki saobra}aj ne}e biti dozvoqen ni na jednom pogodnom putu na pravcu sjever-jug kroz koridor do ostatka Evrope.
(2) [to se ti~e Dejtonom zagarantovanog prava nekada{wih stanovnika Br~kog da se vrate i povrate svoje ku}e i drugu imovinu, "Osnovni op{ti principi" Republike Srpske zauzimaju stav da takve osobe, ~ak i kad bi mogle "dokazati legalno pravo svojine nad imovinom u op{tini Br~ko koja je sada u okviru teritorije Republike Srpske," imale bi pravo samo na nadoknadu (bilo u novcu ili drugoj imovini), ali ne i na povrat svoje imovine. Kao {to je nagla{eno na saslu{awu u Rimu, relativno o~igledna svrha - i rezultat - ove politike bila bi da se Br~ko o~uva kao "etni~ki ~ista" srpska zajednica, pri ~emu se otvoreno kr{i Dejtonski mirovni plan. U ekonomskom smislu, to bi tako|e sprije~ilo Bo{wake i Hrvate da pomognu pri o`ivqavawu potpuno zamrle br~anske privrede, ukqu~uju}i i wenu luku na Savi koja ne funkcioni{e - kompleks ~ije je o`ivqavawe (prema wenom direktoru Srbinu) "neophodno" za ekonomski razvoj u podru~ju.43
85.
Zna~aj ovih dviju izjava o namjerama podvla~i i svjedo~ewe dva nezainteresovana svjedoka pozvana od strane Tribunala tokom saslu{awa u Rimu. Posebno, g. Santjago Romero Pere{ iz UNHCR-a i potpukovnik Entoni Kukolo iz Armije Sjediwenih Dr`ava (i ranije u IFOR-u), obojica sa znatnim iskustvom u podru~ju Br~kog, iznijeli su stav bez ikakvog protivqewa od strane drugih svjedoka da stvarni mir u podru~ju Br~kog ne mo`e biti postignut ukoliko se pre|a{wim stanovnicima ne dopusti da ostvare svoje pravo na povratak u svoje nekada{we ku}e. Rije~ima g. Romera, "ukoliko se qudi ne vra}aju u svoje domove, malo je nade za mir." Isto tako, potpukovnik Kukolo, poslije jedanaest mjeseci iskustva u oblasti Br~kog, postao je "ubije|en ... da postoji prvenstvena potreba za povratkom u domove," i da "ukoliko se ta potreba nekako ne zadovoqi, do}i }e do   nemira i nezadovoqstva." S obzirom na to svjedo~ewe, za Tribunal bi bilo te{ko da zakqu~i kako bi bilo u skladu sa pravnim na~elima ustanovqenim u GFAP-u ili u op{tem javnom interesu, da se donese odluka koja bi dopustila Republici Srpskoj da ostvari svoje iznijete ciqeve onemogu}avawa slobode kretawa u toj oblasti i potpunog onemogu}avawa prava nekada{wih stanovnika Br~kog da se vrate u svoje ku}e i drugu imovinu.
86.
Jedan na~in da se ubla`e posqedice ranijih kr{ewa od strane Republike Srpske – i da se sprije~e nova predlo`ena kr{ewa zakona - bio bi da Tribunal izmjesti me|uentitetsku liniju razgrani~ewa na takav na~in da se u teritoriju Federacije unesu (a) svi glavni trgova~ki putevi kroz koridor do ostatka Evrope i (b) sam grad Br~ko, ukqu~uju}i wegovu rije~nu luku i wegova dva mosta na Savi (drumski i `eqezni~ki). Takav lijek, zasnovan neposredno na "relevantnim pravnim principima" izvedenim iz GFAP-a, bio bi jasno u okviru eksplicitne nadle`nosti Tribunala da prilagodi liniju razgrani~ewa u skladu sa takvim principima. S druge strane, kao {to je dole obja{weno, obziri "pravi~nosti" ukazuju da postoje drugi mawe strogi koraci kojima bi se postigli `eqeni ciqevi.44
87. 
Ustanoviv{i da relevantni pravni principi ne zahtjevaju da se sporna oblast odlukom povjeri jednoj ili drugoj strani, okre}emo se pitawu primjenqivosti relevantnih pravi~nih principa.
B.
Razmatrawa o pravi~nosti
88. 
Razmatraju}i nalog strana da "primjeni relevantne pravne i pravi~ne principe" (sa posebnim naglaskom) u rje{avawu predo~enog spora, Tribunal nalazi da takva klauzula mora zahtjevati, kao minimum, da pravi~ni obziri budu primjeweni kod dono{ewa odluke koja daje va`nost obzirima nepristrasnosti, pravde i razumnosti.45 U teritorijalnim sporovima, me|unarodni sudovi su kao relevantne identifikovali takve posebne "principe" kao {to su, izme|u ostalih: (1) obzir prema fakti~kom kontekstu spora - jedinstvene politi~ke, ekonomske, istorijske i geografske okolnosti oko spora - i uspostavqawe ravnote`e interesa strana u sporu u svjetlu ovih ~inilaca;46 i (2) niz pravi~nih doktrina u vezi sa nepristrasno{}u, kao {to je doktrina "ne~istih ruku", prema kojoj nepravi~no pona{awe jedne od strana mo`e biti uzeto u obzir kod odluke.47 Kakvi god bili navedeni principi, me|utim, me|unarodni sudovi su tipi~no nagla{avali da zna~aj pravi~nosti u procesu rasprave ne le`i u formalnoj primjeni posebnih "pravi~nih principa" ve} u krajwem postizawu "pravi~nog rezultata".48
89.
Vra}aju}i se ~iwenicama slu~aja, Federacija je pokazala da ima ubjedqive pravi~ne interese u oblasti Br~kog. Sam grad Br~ko, po sastavu multietni~ki, bio je prete`no naseqen Muslimanima i Hrvatima prije rata, a situacija se radikalno promijenila nakon brutalne kampawe etni~kog ~i{}ewa. Tribunal se stoga mora slo`iti da Federacija ima fundamentalni interes da omogu}i bezbjedan povratak pre|a{weg muslimanskog i hrvatskog stanovni{tva, a da pre|a{wi stanovnici imaju nesumwiv interes da se bezbjedno vrate i iskoriste svoje Dejtonom garantovano pravo na povratak imovine. Daqe, Br~ko ima vitalan ekonomski zna~aj za Federaciju, kako kad ona poku{ava da obnovi wegovu infrastrukturu tako i onda kad nastoji da wegovu privredu integri{e u Evropu i svijet. Za tu svrhu woj je potreban otvoren ekonomski put na sjever. Tribunal zakqu~uje da u ovim okolnostima i u svjetlu odgovornosti prema GFAP-u svako rje{ewe mora, kao minimum, omogu}iti da ovi vitalni interesi budu za{ti}eni.
90.
Zna~ajan pravi~ni obzir koji govori protivno maksimalnom lijeku opisanom gore (tj. davawe Federaciji apsolutne kontrole nad cijelim podru~jem Br~kog) jeste tvrdwa Republike Srpske o vitalnom interesu o~uvawa povezuju}eg koridora izme|u isto~nih i zapadnih dijelova. Dokazi iznijeti na saslu{awu u Rimu ukazuju na to da postoje tri elementa koja spadaju u insistirawe RS na ovom pitawu. Prvo, u vi{e navrata se govorilo o "strate{kom" zna~aju koridora. Pretpostavqa se da se to odnosi na `equ da se obezbijedi mogu}nost premje{tawa oru`anih snaga sa jednog na drugi kraj RS bez uplitawa vlasti Fedracije, a to bi se ~inilo kao legitiman interes ukoliko ti pokreti nisu vezani za zabrawene prijetwe ili upotrebu sile i ukoliko se u tom procesu po{tuju sva druga primjewqiva pravna ograni~ewa. Drugo, na saslu{awu se ~ulo svjedo~ewe istaknutog ekonomiste iz Republike Srpske da RS osje}a potrebu da du` povezuju}eg koridora izgradi "izvjesne objekte infrastrukture" ukqu~uju}i i autoput istok-zapad paralelno sa Savom, `eqezni~ku prugu, cjevovod i telekomunikacione linije, sve u koridoru ju`no od grada Br~kog. Ponovo, premda bi ekonomska integracija izme|u Federacije i Republike Srpske, ukoliko je mogu}a, u~inila neke od ovih objekata izli{nim i u~inila da se izbjegnu neka ulagawa koja bi bila nepotrebna za cijelu zemqu, razumqivo je da je Republika Srpska zainteresovana da ima slobodu samostalnog planirawa i izgradwe takvih objekata. Kona~no, nesumwiva je ~iwenica da je o~uvawe koridora od ogromnog psiholo{kog zna~aja za RS. Mo`e se raspravqati o tome da postoji nedoslijednost izme|u takvog separatisti~kog stava i duha Dejtona, ali Tribunal ne mo`e pre}i preko psiholo{kog ~inioca koji stvara napetost.
91.
Federacija sa izvjesnom snagom mo`e zastupati stav da je potreba za koridorom zna~ajno mawe va`na nego {to je predstavqa Republika Srpska. Naposletku, ukoliko koridor bude prekinut pomjeranjem me|uentitetske linije razgrani~ewa, Federacija bi svejedno bila obavezna, prema Dejtonskom sporazumu, da obezbijedi potpunu slobodu kretawa preko teritorije Federacije izme|u isto~nog i zapadnog dijela RS. Me|utim, ovaj argument ima protivte`u, prvo u ~iwenici da Federacija nema savr{ene rezultate u sprovo|ewu naloga Dejtona o slobodi kretawa i drugo u ~iwenici da, ~ak i kada bi se pod re`imom Federacije mogla pretpostaviti potpuna sloboda kretawa u podru~ju, ne postoje garancije da bi institucije Federacije nadle`ne za planirawe dozvolile podizawe i rad objekata infrastrukture na koje RS stavqa takav naglasak.
92.
Po pitawu pravi~nosti Tribunal tako|e mora voditi ra~una o posqedicama koje }e bilo kakva odluka imati na sada{we stanovni{tvo u podru~ju Br~kog. Naposletku, dok Federacija zahtjeva "mandatnu kaznu" za Republiku Srpsku putem potpunog predavawa podru~ja Br~kog iz Republike Srpske u Federaciju, Tribunal mora u vidu imati ~injenicu da se veoma velik dio ukupnog sada{weg stanovni{tva grada Br~kog sastoji od Srba izbjeglica koji su se nedavno tu doselili iz Krajine, Sarajeva i jednog broja drugih bosanskih gradova - te ~iwenicu da bi, sude}i po skora{wem iskustvu iz Sarajeva, predavawe Br~kog pod kontrolu Federacije rezultiralo masovnim egzodusom hiqada Srba iz Br~kog u stawe besku}ni{tva po drugi put. Ishod bi bio surova kazna za velik broj qudi koji nisu bili prisutni u Br~kom u proqe}e 1992., i koji se moraju smatrati nedu`nima za svako posebno zlodjelo.49  Me|unarodna zajednica, uspostavqaju}i Ha{ki tribunal, obezbjedila je ovla{ten mehanizam za ka`wavawe ratnih zlo~inaca koji su po~inili i podsticali zlo~ine koji se u ovom slu~aju navode, a nije uop{te jasno da bi zasebna "kazna" koja se tra`i od ovog Tribunala stigla one koji je zaslu`uju.
93.
Tribunal se ne mo`e uzdr`ati od primjedbe da je dobrobit zajednice u Br~kom (ukqu~uju}i pre|a{we i sada{we stanovnike) donekle zasjewena politi~kom retorikom suprotstavqenih strana. U izvjesnom smislu, gradu Br~kom je dopu{teno da postane simbol pobjede na kraju rata bez ishoda u kojem pobjeda jednostavno nije bila dostupna nijednoj od strana. Zaista, strane su o Br~kom govorile kao da je ono trofej: ako ga ovaj Tribunal "dodijeli" Federaciji ili Republici Srpskoj,  vrhunac zavr{enog rata bi kona~no bio postignut, uz ogromno zadovoqstvo za "pobjednika" - i  prate}e osvetoqubivo razmi{qawe "gubitnika".  Sa  gledi{ta Tribunala, me|utim, ovo nisu uslovi u kojima treba analizirati ovo pitawe: sigurno je mnogo va`niji princip da ovaj Tribunal, radije nego da uru~i trofej jednoj ili drugoj strani, preduzme pozitivne korake kako bi se osiguralo hitno olak{awe situacije, kako u pogledu qudskih prava tako i u pogledu privrednog o`ivqavawa, za hiqade osiroma{enih pojedinaca koji `ive i `ele da svoj dom zasnuju u Br~kom. Takvi koraci su zna~ajni da bi se ubla`ila regionalna napetost koja je izazvala ovaj spor, a to je prevashodni ciq Odluke.
94.
Kona~no, me|u pravi~nim faktorima koje Tribunal treba da razmotri, jesu i interesi me|unarodne zajednice. Premda privredni tereti blijede u pore|ewu sa qudskim `rtvama koje su ve} pale u Bosni, ipak stoji ~iwenica da je me|unarodna zajednica ve} sebi napravila velike tro{kove poku{avaju}i da postigne stabilnost u Bosni, a odre|eni dodatni tro{kovi }e biti neophodni.50  Stabilnost u regionu i tro{kovi koji su napravqeni da bi se ona postigla su faktori koji moraju imati ulogu u kona~nom dizajnu kona~ne odluke Tribunala.
V.
Ovla{}ewe Tribunala da uokviri postoje}u odluku
95. 
Odluka se u ovom slu~aju (vidi odjeqak VII, ni`e), a {to se ti~e neposrednih pitawa, poziva na me|unarodnu zajednicu da uspostavi prelazni re`im supervizije u podru~ju Br~kog dizajniran (prvenstveno kroz implementaciju Dejtonskog mirovnog sporazuma) da dozvoli biv{im gra|anima Br~kog da se vrate svojim domovima, da obezbijedi slobodu kretawa i druga qudska prava u podru~ju, da obezbijedi adekvatnu za{titu policije za sve gra|ane, da ohrabri o`ivqavawe privrede i da postavi temeqe za demokratsku vladu lokalnih predstavnika.
96.
O tome da li Tribunal ima ovla{}ewa da ukqu~i takve odredbe u svoju odluku, Tribunal smatra da tekst Aneksa 2 ne ograni~ava mjere koje Tribunal mo`e da koristi u svom rje{ewu ovog spora. [tavi{e, Aneks 2 je uokviren {irokim pojmovima koji se mogu razumno lako protuma~iti da Tribunalu daju ovla{}ewa da uobli~i odluku, na osnovu ~iwenica i pravnih i pravi~nih razmatrawa, koja }e efektivno smawiti tenzije iz kojih je nastao spor i za{titi interese qudi u Br~kom.
97.
Ovakvo stanovi{te je sna`no podr`ano ~lanom V(3) specifi~nim podsje}awem na "principe pravi~nosti", koji omogu}avaju arbitrima da sprovedu sva razmatrawa pravednosti, pravde i razumnosti u odluci. Bez prijeke potrebe da se pridr`ava iskqu~ivo pravnih pravila, Tribunal je ovla{ten da donese rje{ewe koje, po wegovom mi{qewu najboqe oslikava i {titi op{te interese strana i ima najve}u vjerovatno}u da unaprijedi dugoro~no mirovno rje{ewe.
98. 
Tribunal je svjestan da je Republika Srpska osporila ovo {iroko shvatawe nadle`nosti Tribunala i `estoko protestovala da sve {to bi Tribunal mogao da radi je da odredi krajwi polo`aj IEBL (me|uentitetske linije razgrani~ewa) u podru~ju Br~kog. U stvarnosti, me|utim, kao {to je ve} zapisano, taj stav veoma nepotpuno izra`ava dimenzije spora. U Dejtonu su se strane sporile - i nastavqaju da se spore ovdje - oko toga koji }e zakoni i politi~ke strukture upravqati `ivotima qudi ovog podru~ja, i odluka mora biti sastavqena u tom kontekstu. Pod ~lanom 31 Be~ke konvencije, Tribunal treba bona fide da protuma~i uslove Aneksa 2 u skladu sa wihovim uobi~ajenim zna~ewem u wihovom konteksu i u svjetlu ciqa i svrhe Dejtonskog sporazuma. Ovdje, kontekst ukqu~uje i kompleksnu strukturu obaveza Dejtonskog mirovnog sporazuma sa ciqem da se postigne mir u Bosni i Hercegovini. U Dejtonskom sporazumu, strane u arbitra`i su prihvatile mnoge zna~ajne poduhvate, ukqu~uju}i mjere osmi{qene da kontroli{u naoru`awe, da obezbijede slobodu kretawa {irom Bosne i Hercegovine, sigurnost i bezbijednost za pojedince, da unaprijede povratak izbjeglica i da omogu}e pojedincima da povrate imovinu. Pored toga, strane su stvorile nekoliko institucija i struktura preko kojih bi me|unarodna zajednica trebalo da igra va`nu ulogu u olak{avawu i  osiguravawu pra}ewa i sprovo|ewa ovih obaveza.
99.
 Potpuno je dosledno u tom kontekstu protuma~iti Aneks 2, ~lan V koji omogu}ava Tribunalu da donese odluku koja poziva na me|unarodnu pomo} i obavezuje strane da sara|uju u dogovorenim programima. Dejtonski sporazum je pun odredbi sli~nog karaktera, ~ija implementacija zahtjeva u~e{}e entiteta, ne strana u sporazumu. Ovo tuma~ewe tako|e izgleda sasvim u skladu sa ciqem i svrhom Dejtonskog sporazuma, koji je da smawi postoje}e tenzije, povrati sigurnost u regionu i tako donese trajni mir.
100.
Nadaqe, Tribunal je svjestan da, dok se mandat arbitara izvodi iz sporazuma potpisanog od svih strana, rad Tribunala je od velikog me|unarodnog interesa i zna~aja. Odluke Savjeta bezbjednosti i me|unarodni dogovori postignuti poslije stupawa na snagu Dejtonskog mirovnog sporazuma pru`aju dodatnu pomo} za {iri pristup mandatu Tribunala i podvla~e obaveze  strana da se pridr`avaju Arbitra`ne odluke.51  Takve izjave od strane Savjeta bezbjednosti su autoritativne izjave voqe i o~ekivawa me|unarodne zajednice koje se ti~u pitawa implementacije Dejtonskog sporazuma. Po{to su one usvojene pod poglavqem VII, one imaju obavezuju}u pravnu snagu do stepena koji je dat wihovim uslovima. Tribunal }e ih uzeti u obzir u smislu ~lana 5, i odre|ivawu raspona svog mandata.
101.
Jedan aspekt odluke u ovom slu~aju zaslu`uje poseban komentar - naime, odredba koja navodi zakqu~ke Tribunala da u ovom trenutku ne bi bilo prikladno napraviti kona~an izbor u tome koji bi od konkurentskih politi~kih entiteta trebalo da dobije kontrolu nad gradom i na taj na~in postane, u izvjesnom smislu, wegov ~uvar u periodu me|unarodne suprevizije. Pote{ko}a je ta {to su, uprkos tome {to je od Dejtona proteklo neko vrijeme, politi~ke institucije koje se nadme}u oko starateqstva (Federacija i Republika Srpska), kao i zajedni~ke institucije Bosne i Hercegovine,  mawe stabilne danas nego {to se moglo o~ekivati u vrijeme potpisivawa Dejtonskog sporazuma.  Naro~ito, organizaciono ure|ewe u Federaciji  je jo{ uvijek nepotpuno; nepo{tovawe svojih obaveza u sprovo|ewu Dejtonskog sporazuma od strane Republike Srpske u oblasti Br~kog odr`alo je napetost i nestabilnost u regionu na vi{em stepenu nego {to je bilo o~ekivano; a zajedni~ke institucije Bosne i Hercegovine jo{ se nisu razvile u vladu koja efikasno radi. Stoga je zakqu~ak Tribunala da u ovim jedinstvenim okolnostima ne bi bilo ni mudro ni pravi~no sada napraviti izbor izme|u konkurentskih institucija.
102.
Pored svega toga, Tribunal prihvata da, po Dejtonskom sporazumu,  ima afirmativnu du`nost da napravi izbor kada to bude mogu}e u skladu sa va`e}im pravnim i pravi~nim principima. Prema tome, Odluka predvi|a, u skladu s mo}ima Tribunala po ~lanu 15 UNCITRAL-ovih pravila, da nakon prelaznog perioda me|unarodne suprevizije, svaka strana mo`e da se obrati Tribunalu i zatra`i daqu akciju po pitawu Br~kog, te da }e ma kakav odgovor Tribunala predstavqati dio odluke.
103.
Kona~no, odluka daje na znawe stranama da, u slu~aju takvog zahtjeva za daqom akcijom koja uti~e na odluku, Tribunal mo`e zakqu~iti, zavisno od tada{wih okolnosti, da grad Br~ko mora postati zaseban distrikt Bosne i Hercegovine tako da vi{e ne bude pod iskqu~ivom politi~kom kontrolom bilo kojeg od entiteta. Da li }e to biti odgovaraju}i korak kada i ako takav dopunski zahtjev bude podnijet, to Tribunal sada ne mo`e predvidjeti, ali mogu}nost takve daqe akcije koja ima uticaja na odluku treba da bude konstatovana.
VII
ODLUKA
104. 
Na osnovu gore navedenih razloga, Tribunal usvaja slede}a rje{ewa i odredbe koje su kona~ne i obavezuju}e za sve strane-potpisnice Aneksa 2 GFAP-a, i kojih se sve strane moraju pridr`avati i sa wima u potpunosti sara|ivati.

I 
Prelazni me|unarodni nadzor nad implementacijom Dejtonskog sporazuma u oblasti Br~ko
A. 
Uzimaju}i u obzir i daqe nepridr`avawe odredbi Dejtonskog sporazuma u dijelu op{tine Br~ko koji se nalazi pod kontrolom RS (posebno u odnosu na slobodu kretawa i povratak biv{ih stanovnika Br~kog u wihove domove u Br~kom), kao i visoki nivo napetosti koji proizlazi iz toga, postoji o~igledna potreba da se uvede program za implementaciju Dejtonskog sporazuma u ovom podru~ju, kao {to je izlo`eno ni`e.

B. 
Po{to je neophodno da me|unarodna zajednica preuzme ulogu u razra|ivawu detaqne strategije za implementaciju, od Kancelarije Visokog predstavnika (OHR) se o~ekuje da {to je prije mogu}e otvori kancelariju sa osobqem u Br~kom pod rukovodstvom zamjenika Visokog predstavnika za Br~ko (u daqem tekstu "supervizor za Br~ko" ili "supervizor") sa slede}im funkcijama: (a) nadzor nad implementacijom Dejtonskog sporazuma {irom oblasti Br~ko u periodu od najmawe godinu dana, i (b) ja~awe lokalnih demokratskih institucija u istom podru~ju. Uzimaju}i u obzir delikatnost ovog pitawa, neophodno je da implementacija po~ne tek onda kad supervizor za Br~ko, u konsultaciji sa Visokim predstavnikom, Upravnim odborom Savjeta za implementaciju mira (PIC) i SFOR-om utvrdi da su prisutni kqu~ni elementi za integralnu strategiju implementacije. O~ekuje se da }e rad supervizora ukqu~iti slede}e elemente:
(1)
Supervizor }e imati pravo da donosi obavezuju}e propise i naredbe radi pru`awa podr{ke programu za implementaciju i za lokalnu demokratizaciju. U slu~aju sukoba zakona takvi propisi i naredbe imaju ve}u pravnu snagu.  Svi relevantni organi vlasti, ukqu~uju}i sudove i policijsko osobqe, moraju po{tovati i sprovoditi sve propise i naredbe supervizora. Strane moraju da preduzmu sve neophodne korake da bi u potpunosti sara|ivali sa supervizorom u implementaciji ove odredbe i ni`e opisanih mjera.
(2)
Supervizor bi trebalo da razmotri mogu}nost osnivawa Savjetodavnog komiteta u ~iji bi sastav ulazili predstavnici OSCE-a, UNHCR-a, SFOR-a, Me|unarodne banke za rekonstrukciju i razvoj (IBRD), Me|unarodnog monetarnog fonda (IMF), institucije Bosne i Hercegovine, lokalnih etni~kih grupa, kao i drugih zvani~nih i nezvani~nih organizacija koje, po mi{qewu supervizora, mogu davati savjete i pomo} u implementaciji ove Odluke.
(3)
Supervizor, u bliskoj saradnji sa SFOR-om, treba da koordinira sa IPTF-om i drugim me|unarodnim policijskim mehanizmima koji se mogu uspostaviti radi obavqawa funkcija u oblasti Br~ko, sa namjerom da se postignu dva osnovna ciqa:

a) da se pomo}u uli~nih patrola i na drugi na~in, obezbijedi sloboda kretawa za sva vozila i pje{ake na svim va`nim putevima, mostovima i lu~kim objektima u doti~noj oblasti od (i ukqu~uju}i) puta Dowa Mahala – Ora{je (tzv. "Arizona put") na zapadu do isto~ne granice op{tine Br~ko.

b) da se osigura da }e relevantni organi vlasti preduzeti normalne demokratske policijske funkcije i slu`be za za{titu svih gra|ana Bosne i Hercegovine u doti~noj oblasti.

(4) 
Uz savjet i pomo} UNHCR-a, Komisije za raseqena lica i izbjeglice, i drugih odgovaraju}ih slu`bi, supervizor bi trebalo da stvori program (koji mo`e da usvoji ve} postoje}a pravila poslovawa) za postepeni i miran povratak biv{ih stanovnika doti~ne oblasti u wihove stare domove i za renovirawe, izgradwu i dodjelu stambenih objekata u skladu sa potrebama za smje{taj starih i novih stanovnika.
(5)
Supervizor bi trebalo da (a) sara|uje sa OSCE-om i drugim relevantnim me|unarodnim organizacijama da bi se osiguralo sprovo|ewe slobodnih i pravi~nih lokalnih izbora pod me|unarodnim nadzorom u doti~noj oblasti prije isteka me|unarodnog nadzora i (b) poslije tih izbora, izda odgovaraju}e propise i naredbe kako bi se oja~ala demokratska vlast i multietni~ko upravqawe u gradu Br~ko. Strane }e u potpunosti sprovesti rezultate op{tinskih izbora prema pravilima i propisima Privremene izborne komisije (PEC).
(6)
Uzimaju}i u obzir zna~aj privrednog o`ivqavawa (naro~ito u smislu smawewa etni~kih i drugih napetosti u oblasti), smatra se da su napori usmjereni ka privrednoj rekonstrukciji neophodni za smawewe takvih napetosti. Stoga bi supervizor trebalo da poma`e raznim me|unarodnim organizacijama da razviju i sprovedu ciqni program usmjeren ka privrednom o`ivqavawu oblasti Br~ko.
(7)
Po{to o`ivqavawe luke na rijeci Savi u Br~kom ima vrhunski zna~aj za obje strane, sva zemqa u podru~ju luke koja je sada u javnom ili dru{tvenom vlasni{tvu se stavqa pod iskqu~ivu kontrolu Saobra}ajnog preduze}a Bosne i Hercegovine (pravno lice koje je osnovano prema Aneksu 9, ~lan II(1) GFAP-a).   Objema stranama se nala`e da ulo`e maksimalne napore, a supervizor se poziva i podsti~e da ih usmjerava u tome, kako bi se privukle dru{tvene i privatne investicije (npr. putem izdavawa poslovnog prostora) u ciqu o`ivqavawa luke kroz fizi~ku rekonstrukciju, ~i{}ewe dna rijeke i druge odgovaraju}e mjere.
(8)
U interesu unapre|ivawa trgovine i me|unarodnog privrednog razvoja, supervizor bi trebalo da sazove grupu me|unarodnih carinskih monitora koji }e, zajedno sa odgovaraju}im organima vlasti obje strane (ukqu~uju}i Bosnu i Hercegovinu) raditi na uspostavqawu efikasnog carinskog poslovawa i kontrole u doti~noj oblasti.
(9)
U ciqu maksimalizacije privrednog razvoja u oblasti, dr`avi Bosni i Hercegovini se nala`e da {to je mogu}e prije, preko Ministarstva za spoqne poslove, otpo~ne pregovore sa Republikom Hrvatskom, kako bi se sklopili uzajamno prihvatqivi dogovori u pogledu carinskog poslovawa i grani~nih prelaza  izme|u  Bosne i Hercegovine i Hrvatske u oblasti Br~ko.
II 
Naknadni postupak

A. 
Iako Tribunal o~ekuje da }e dvije strane u skladu sa Aneksom 2, ~lan V(5), bez ikakvih odlagawa primjeniti gore navedene odredbe i time smawiti postoje}u napetost u oblasti, Tribunal je ipak zakqu~io da u sada{wem trenutku ne bi bilo cjelishodno odlu~ivati o tome kakva bi kona~na raspodjela politi~kih nadle`nosti izme|u strana nakon isteka prelaznog me|unarodnog nadzora najuspje{nije postigla implementaciju Dejtonskog sporazuma i uspostavila reprezentativnu demokratsku lokalnu vladu u doti~noj oblasti. Ukoliko Tribunal ne donese daqe mjere, me|uentitetska granica u ovom regionu }e ostati nepromjewena i Tribunal }e nastaviti da nadgleda stawe u ovoj oblasti tokom perioda prelaznog me|unarodnog nadzora. Na osnovu svojih ovla{}ewa prema ~lanu 15 UNCITRAL-ovih pravila, Tribunal }e razmatrati zahtjeve bilo koje strane za dono{ewe daqih mjera kojima se uti~e na odluku u pogledu raspodjele politi~kih nadle`nosti u ovoj oblasti, s tim da svi ti zahtjevi moraju biti dobijeni izme|u 1. decembra 1997. i 15. januara 1998. godine. Bilo koje daqe rje{ewe Tribunala mora biti donijeto do 15. marta 1998. godine i svako takvo rje{ewe predstavqa sastavni dio ove odluke.
B. 
Tribunal ovim objavquje (1) svoju zabrinutost u pogledu toga da se poslovima u doti~noj oblasti mo`e upravqati na na~in koji onemogu}ava adekvatno pridr`avawe Dejtonskog sporazuma i razvoj reprezentativne demokratske lokalne vlade, i (2) da u slu~aju podno{ewa zahtjeva za modifikaciju ove odluke, Tribunal mo`e na osnovu situacije u tom trenutku zakqu~iti da, u ciqu ispravqawa stawa, grad Br~ko mora da postane poseban distrikt Bosne i Hercegovine u kome }e se iskqu~ivo primjewivati zakoni Bosne i Hercegovine i oni koji su donijeti od strane lokalnih vlasti.
V. 
Kako bi se Tribunalu obezbjedio uvid u gore navedena pitawa, Tribunal zahtjeva i o~ekuje da dobije slede}e:

(1)
redovne izvje{taje od supervizora podnijete preko Kancelarije Visokog predstavnika u kojima se procjewuje da li trenutni uslovi u doti~noj oblasti nala`u (ili ne) dono{ewe daqih mjera od strane Tribunala, kao {to su plan o "posebnom distriktu" ili druge mjere, i
(2) pismene zahtjeve i podneske koje, po sopstvenom izboru, strane dostave u vezi sa istim pitawima.
VIII AUTENTI»NOST
105. 
Tekst ove Odluke na engleskom jeziku predstavqa autenti~ni tekst u svim okolnostima. Tribunal }e, {to je ranije mogu}e, objaviti zvani~ni prevod autenti~nog teksta na bosanski i sprski jezik.
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I. INTRODUCTION

1. This Tribunal's Award of 14 February 1997 (hereinafter "the Award") established an international supervisory regime in the disputed Brcko region but concluded that it would be inappropriate at that time to make a judgment as to what "final allocation of political responsibilities . . . following the period of interim supervision" would best achieve implementation of the Dayton Accords and the development of representative local government in the Brcko area. Award Para. 104(II)(A). It also authorized either party to request, between 1 December 1997 and 15 January 1998, further action affecting the Award with respect to the allocation of political responsibilities in the area. Id. A timely request was made by the Federation; the Tribunal then conferred with counsel for the parties and adopted an agreed schedule for written submissions and oral hearings; eight full days of hearings were held in Vienna in the period 5-12 February 1998; and the parties' final written submissions were completed on 4 March 1998.(1) 

II. THE ISSUES RAISED BY THE PARTIES

2. As indicated in the Award, the principal source of the legal and equitable principles that must guide this Tribunal is the General Framework Agreement for Peace in Bosnia and Herzegovina, referred to hereinafter as the "Dayton Accords". Under those Accords this Tribunal has a duty to allocate political responsibilities in the Brcko area in such a way as to give the fullest possible effect to Dayton's commands for country-wide freedom of movement, the return of displaced persons and refugees, the re-establishment of a multi-ethnic society, and the democratization of the political process -- all in the interests of regional and international peace. See Award Paras. 95-99. Under this mandate the Tribunal must "review the facts as to whether these principles are now being honored in the disputed area, and as to how such compliance might be assured in the future." Award Para. 83. 

3. To ease inter-Entity tensions in the Brcko area and maximize the parties' compliance with the Dayton Accords during 1997, the Award provided for the installation of an international supervisor with authority to issue such orders and regulations as might be necessary to guide the parties toward full Dayton compliance and to promote and protect the legitimate interests of both parties in the Brcko area. In addition, the Award essentially put the parties on notice that in any further proceedings the Tribunal would pay close attention to the parties' subsequent compliance records. Accordingly, the central factual issues upon which both parties focussed their attention during the Vienna hearings were: first, the extent to which the parties had succeeded in achieving compliance with the Dayton Accords over the preceding 12 months; and, second, the degree to which each Entity could be expected to serve as a reliable "guardian" of the parties' interests in the future. 

4. Without attempting here to summarize all of the hearing evidence, the main themes of the testimony were these: 

1. The Federation came forward with voluminous evidence to show that throughout 1997 officials of Republika Srpska ("the RS") -- in flagrant violation of the Dayton Accords and the Award -- stubbornly resisted all efforts by the Supervisor and the Federation to achieve, within the Brcko area, freedom of movement, the return of displaced persons and refugees, and the establishment of democratic multi-ethnic government. In light of this obstructionism, Federation President Ejup Ganic testified in support of the Federation's claim to have Brcko transferred to the Federation, arguing that such a step was necessary to achieve "justice" in two respects -- all former residents of Brcko should be allowed to return and reoccupy their Brcko homes, and the Federation's citizens generally should enjoy an open economic gateway through Brcko to Croatia and the rest of Europe. Recalling that Serb forces ethnically cleansed the Brcko area during the war and asserting that, as evidenced by certain recent political developments noted below (see Paras. 9-11), infra), the RS now is allegedly in a state of "disarray," the Federation argued that the RS cannot be trusted to adequately safeguard Federation interests in the areas. 

2. At the hearings the RS laid heavy emphasis on its interest in territorial continuity (i.e., in maintaining the Brcko corridor connection between the RS's eastern and western halves), the theory being that maintenance of such a corridor under the exclusive control of the RS is absolutely vital strategically in order to allow (for example) RS armed forces to move as necessary throughout the Entity. To the RS, any thought of placing the Brcko corridor under Federation control is an anathema, particularly because of the alleged "disunity" within the Federation government. 

I. DEVELOPMENTS SINCE THE FEBRUARY 1997 AWARD

5. As a threshold matter, in seeking to achieve an "equitable result" (see Award Para. 88), the Tribunal must consider the events of 1997 and the latest political developments as they may affect the Brcko area and the prospects of long-term compliance with the Dayton Accords. In reaching the decision articulated below, therefore, the Tribunal has relied upon the following facts established by the evidence submitted by the parties during the course of the arbitration.(2) 

6. In March 1997 U.S. Ambassador Robert W. Farrand was selected to serve as the Supervisor in the Brcko area. Since April, when he actually arrived on the scene, Ambassador Farrand and his staff have vigorously and skillfully pressed forward with the herculean task of building, from scratch, new programs for achieving real freedom of movement in the area, bringing about the return to Brcko of former residents (particularly Bosniac and Croat residents), creating a whole new system of multi-ethnic municipal government, and revitalizing the local economy. 

7. Despite the tremendous efforts of the supervisory team, the hearing record clearly establishes that throughout the last year RS authorities in Brcko, directed by the Serbian Democratic Party ("SDS") headquartered in Pale, effectively resisted all of the supervisory programs looking toward Dayton compliance in the Brcko area. To give a few examples, the RS police in Brcko, acting on the orders of the Pale-controlled Minister of the Interior, systematically thwarted freedom of movement north of the IEBL in various ways including the use of illegal checkpoints and unjustified arrests; there was systematic intimidation of any Bosniacs or Croats who explored the possibility of returning to their former homes in the area; those few Bosniac and Croat families who still lived in the area were put under pressure to leave; on 1 May 1997, when a Bosniac group came to Brcko to confer with the Supervisor, they were stoned as they left, and no one was prosecuted; on 28 August 1997 a major riot and an attack, apparently sponsored by Pale, were launched not only on visiting Bosniacs but on IPTF, SFOR, and other international personnel, causing many injuries and great property damage, again without any subsequent prosecution; and in advance of the September municipal elections, the SDS caused such serious registration irregularities that the registration process had to be cancelled and restarted under increased international supervision.(3) The apparent objective of all these Pale-sponsored Dayton violations was to maintain the Serbs-only "ethnic purity" of the region and thus completely frustrate the Dayton objective of returning Bosnia and Herzegovina to its pre-war multi-ethnicity. 

8. This is not to say that the Federation's record of compliance with the letter and spirit of the Dayton Accords was perfect. For example, there is considerable evidence that Federation authorities have acted to inhibit the return of former Serb residents to Sarajevo and other communities within the Federation. The absence of full Dayton implementation in the Sarajevo area is particularly relevant because several thousand Serbs who formerly lived in Sarajevo are now living in the Brcko homes of Bosniacs and Croats who would like to return to Brcko - but cannot do so because the Serb occupying their Brcko homes are unable to return to Sarajevo. Thus while Federation authorities complain that the RS has been refusing to let Bosniac and Croat DPs return to Brcko, to a substantial degree they themselves are contributing to the problem. See generally Sarajevo Declaration of 3 February 1998. Nonetheless, during much of 1997 the RS's systematic resistance to Dayton in the Brcko area appeared clearly to be tipping the balance of the equities in favor of the Federation's claim to either exclusive or shared control of Brcko. 

9. Although that was the situation through much of 1997, the political picture in the RS began to change in July of that year. A serious and public rift opened up between the SDS Pale leadership (including Messrs. Karadzic, Krajisnik, and Buha) and President Biljana Plavsic, who separated herself from the Pale group and set up her own headquarters in Banja Luka. While the old SDS nationalist anti-Dayton themes continued to dominate the political rhetoric in the eastern part of the RS and in Brcko, Mrs. Plavsic moved to a more progressive stance, separated herself from the SDS, formed a new party (the SNS), and began to embrace the Dayton Accords with apparent enthusiasm. The rift between the two elements has steadily widened since July. 

10. An event which may (or may not) turn out to be a vital turning point occurred on 18 January 1998. At that time various groups in the RS National Assembly, including supporters of Mrs. Plavsic, broke away from earlier alignments and installed Milorad Dodik as Prime Minister of the RS in outright defiance of the SDS. In a speech given that night Mr. Dodik openly rejected the philosophy of the SDS, called upon the RS to comply with "the European Convention on Human Rights as an integral part of the Dayton Agreement," espoused the principle of regional democratic governments throughout the RS, criticized "the previous government" for having "obstructed the Dayton agreement in every way possible," and called for the complete "democratization" of RS society. 

11. The possibility that the emergence of Mr. Dodik represents a fundamental change in direction in RS politics (as distinguished from a short-lived effort to influence this arbitration proceeding) receives support from Mr. Dodik's testimony before this Tribunal. Declaring that he had never been a member of the SDS and had always opposed nationalism, Mr. Dodik described in detail a whole series of reforms that he had managed to put in place within the first 20 days of his elevation, all pointing toward a rejection of SDS principles and future cooperation with the Federation. Although he said he strongly favors keeping Brcko within RS territory, he went on to say that, if nationalist politics were put to one side and Bosnia and Herzegovina became truly democratic, the "IEBL will be an irrelevant issue" -- apparently meaning that the IEBL would cease to have any more political effect than the border between, for example, two internal political districts of a Western European country. He specifically agreed that Bosniacs and Croats should be permitted to return to Brcko and that they should be allowed to control the local administration in Brcko if they earned that right at the ballot box. 

12. In the Tribunal's view, the most impressive point made by Mr. Dodik was and is his recognition of the ideal that Bosnia and Herzegovina should become such an integrated multi-ethnic democratic state that the boundary between the two Entities will cease to be relevant. This position suggests the possibility that, if Mr. Dodik survives politically through the RS election scheduled for September 1998 - and if at the end of the year he and his colleagues in the new RS government still appear to be moving toward his declared objective -- the equities of the situation will be much more evenly balanced than they are today. Conversely, the coming months obviously could bring a very different result: Mr. Dodik may lose his influence or change his position, in which case the RS's claim to exclusive control of the area would be seriously jeopardized. 

IV. THE NEED FOR CONTINUING INTERNATIONAL SUPERVISION

13. Since some witnesses at the Vienna hearings called for the immediate termination of the international supervisory regime that was established by the Award, the Tribunal will turn first to the question of whether or not to continue the interim international supervisory regime in the Brcko area. 

14. The short answer is that, no matter what ruling the Tribunal might now make on the question of the location of the IEBL, there would be an evident need for continuing international supervision well into the future. Specifically, any change in the status of Brcko (by placing it within Federation territory or creating a "neutral district") would bring with it a need for supervision during the period of adjustment -- and, in light of the RS's continuing course of conduct since Dayton and continuing tensions in the area, the same sort of regime would be required for maintenance of the status quo. In fact, this continuing need has been recognized by senior leaders of both Entities, who have acknowledged that, no matter what the Tribunal's ruling today, some level of international supervision should continue in order to reduce existing tensions in the area. Given Supervisor Farrand's hearing testimony that the new multi-ethnic institutions which he has been nurturing in the Brcko area are still very "shallowly rooted" -- and particularly given the continuing influence of the SDS in the Brcko area -- the need to continue the current supervisory regime for a further period of time seems overwhelmingly clear(4). This Supplemental Award provides accordingly. 

V. THE TIMING OF A FINAL IEBL DECISION

a. There are powerful arguments in favor of an immediate final ruling on the question of the proper location of the IEBL in the Brcko area -- i.e., whether the area in dispute should be transferred to the Federation, whether it should remain within the territory of the RS, or whether it should be declared a "special" or "neutral district" in the manner forecast in the Award. See Award Para. 103.(5) Some of the considerations are these: 

. the Award contemplated a final decision now; 

. both parties claim that they want such a decision now; and 

. the Tribunal would welcome the opportunity to close the case and dissolve. 

a. On the other hand, before bowing to these considerations the Tribunal must consider whether the time is yet ripe for the adoption of what is intended to be "a long-term peaceful solution." Award Para. 97. Although some progress has been made, there continue to exist today several of the same factors that prompted the Tribunal a year ago to hold in abeyance the final allocation of political control in the Brcko area. Most importantly, tensions and instability in the region remain high, primarily because of the resistance of the SDS leadership in the Supervisor's efforts to promote Dayton compliance. The Tribunal must also take note of the facts that the joint institutions of Bosnia and Herzegovina have not yet become fully effective and that various Entity institutions are still struggling with organizational problems. 

a. Moreover, it seems clear to the Tribunal that a reasonable delay in the IEBL decision is likely to provide the Tribunal with a firmer foundation for selecting the most equitable result. As of this writing, it seems entirely possible, given recent developments, that at the end of the current year there will have been a significant change in the RS government's posture toward Dayton compliance and cooperation with the Federation -- in which event the solution that would be adopted today might well turn out, in hindsight, to have been less equitable than it could have been. To be specific, as of the end of 1997 the circumstances suggested the need for an outright transfer of Brcko to the Federation, which would have given that Entity exclusive control of Brcko when the supervisory regime ends -- and yet significant changes in the RS political scenery by the end of 1998 could well make one of the alternative solutions more equitable and more conducive to regional stability over the long run. Recognizing that such a delay will create another period of uncertainty, we nonetheless believe that the potential long-term benefits to a delay, in terms of the equities, are worth the cost of uncertainty for a few more months. 

a. It is important to consider whether such a postponement, which would obviously benefit the RS, would be likely to do injury to the interests of the Federation. Our conclusion is that those interests should be well protected in the interim by the multiple shields of the international community. As noted above (see Para. 4, supra), Federation President Ganic's testimony focussed primarily on the interests of all Federation citizens in having former residents of Brcko return to their Brcko homes and in achieving an open economic gateway through Brcko to European markets. Under the Dayton Accords, of course, both interests are completely legitimate, and the Tribunal has every confidence that during the period of delay these interests will be amply protected and promoted by the combined forces of the Supervisor, the new Brcko multi-ethnic governmental institutions (which include a multi-ethnic police force), the IPTF and SFOR. Moreover, the proposed delay may well benefit the Federation: if it provides time for the progressive forces in the RS to gather strength and begin to cooperate with the Federation and the Supervisor's compliance programs all of Bosnia and Herzegovina will benefit;(6) and, conversely, if the opposite occurs, the Federation's claim to exclusive control of Brcko will be that much stronger.(7) Indeed, the resulting benefits should continue not only through the postponement period but throughout the period of international supervision and beyond. 

a. All things considered, we incline to the view that the final IEBL decision should be deferred until early 1999, at which point the Tribunal will be able to take into account any significant developments that may have occurred in this critical period of change. This Supplemental Award therefore provides for a final arbitration phase at the end of 1998.(8) 

a. Referring to the Tribunal's duty to act according to "relevant legal and equitable principles," some may argue that the foregoing rulings are improperly based on purely "political" considerations and lack any adequate basis in law or equity. For reasons previously explained, we disagree. One of the unique qualities of the present arbitration is that it inherently encompasses political considerations, requiring as it does that the Tribunal allocate political responsibilities between the Entities in a manner that will advance the goals of Dayton. Moreover, although the Tribunal has a duty to make a final decision as soon as "that can be done consistent with relevant legal and equitable principles" (Award Para. 102), it should not act until matters have become sufficiently stabilized to allow it to put in place a solution that is likely to endure over the long term. See Award Para. 101. We therefore think there is both legal and equitable justification for ordering a relatively short delay to collect additional facts relating both to probable future compliance with Dayton and the future relationship between the two Entities. 

a. Finally, the Tribunal feels impelled to send an obvious but important message to the RS's political leaders: given the RS's systematic non-compliance with (indeed, defiance of) the Dayton Accords in the Brcko area for much if not all of 1997, the Tribunal's final IEBL decision in late 1998 or early 1999 will surely diminish the RS's position in the Brcko area unless the RS by that time has carried the burden of demonstrating very clearly that it has truly reversed course and committed itself to an apparently permanent program of full Dayton compliance and revitalization of the area. To carry that burden the RS will need to be in a position to show significant new achievements in terms of returns of former Brcko residents, unfettered freedom of movement, strong support for the multi-ethnic governmental institutions including the multi-ethnic police force, and full cooperation with the Supervisor and the authorities responsible for conducting fair and democratic elections in September 1998.(9) Thus, in any subsequent proceeding, the Tribunal will expect to receive from the RS evidence displaying a very vigorous and consistent program of correction and compliance throughout 1998. 

a. Although the Federation's responsibilities for Dayton compliance in the Brcko area are of a lesser magnitude (given the present placement of the IEBL) than those of the RS, the Tribunal should warn the Federation that in the final IEBL decision its claims will be weakened by less than full compliance with the obligation to allow former Federation residents to return to their homes, particularly in Sarajevo. See Para. 8, supra. 

VI. SUPPLEMENTAL AWARD

a. For the foregoing reasons the Tribunal adopts the following orders and provisions, which shall form part of the Award, shall be binding upon all Parties to GFAP Annex 2, and with which all Parties shall comply and cooperate in full. 

a. The supervisory regime established by the Award (at Para. 104(I)(B)) shall continue in existence, with the powers and responsibilities therein provided. The Supervisor, being Deputy High Representative for Brcko, shall enjoy in the Brcko area powers equivalent to those conferred upon the High Representative by the Bonn Conference of December 1997, including the power to remove from office any public official considered by the Supervisor to be inadequately cooperative with his efforts to achieve compliance with the Dayton Accords, to strengthen democratic institutions in the area, and to revitalize the local economy. 

a. The Supervisor is authorized and encouraged to take appropriate measures toward economic revitalization, including steps 

. to re-integrate the economy of that portion of the pre-war Brcko Opstina that lies north of the IEBL with the economies of surrounding regions, 

a. to create in the Brcko area a duty-free or special economic zone to stimulate the region's economy, 

b. for the same purpose to establish a program of privatization of state-owned and socially-owned enterprises in the area, and 

c. looking toward the re-opening of the Sava River port in Brcko, to activate the Bosnia and Herzegovina Transportation Corporation and facilitate international support for the port program. 

a. Pending further action by the Tribunal, to be taken upon the request of either party, the IEBL within the pre-war Brcko Opstina shall remain unchanged. The Tribunal will entertain and act upon any such request that is received between 15 November 1998 and 15 January 1999. A further decision by the Tribunal in response to such a request will be rendered as soon as possible after the request has been received. 

a. The Tribunal hereby gives notice 

0. that any further Tribunal action is likely to be significantly affected by the degree to which the respective parties have acted in good faith to comply with the Dayton Accords and the Tribunal's orders, and 

1. that among the alternative solutions that will be seriously considered by the Tribunal, upon proper request, will be 

1. the location or relocation of the IEBL in such a way as to place Brcko and its surroundings within the territory of one party or the other, and 

1. the conversion of the pre-war Brcko Opstina into a "neutral district" beyond the exclusive control of either Entity. 

VII. AUTHENTICITY

1. The English language text of this Supplemental Award shall be the authentic text for all purposes. 

Roberts B. Owen
Presiding Arbitrator
(signed) 

Cazim Sadikovic 



Vitomir Popovic

Arbitrator




Arbitrator
15 March 1998


Endnotes
1. As of this writing the two party-appointed members of the Tribunal, Professor Cazim Sadikovic and Dr. Vitomir Popovic, have not joined in this Supplemental Award. Following the Vienna hearings, all three members of the Tribunal met and deliberated and exchanged views, and Messrs. Sadikovic and Popovic subsequently expanded their views in detailed letters to the Presiding Arbitrator. These documents make clear that a 2-1 majority decision now is impossible, with the result that "the decision of the Presiding Arbitrator will be final and binding upon both parties." See Award Para. 5. 

2. Given the decision articulated below, it is necessary here only to summarize certain key facts, rather than present detailed findings of fact. 

3. Even during the second registration the SDS caused such serious irregularities that election authorities imposed penalties on the SDS (whose first three candidates were removed from the party's list) and the head of the local election commission in Brcko (who was docked one month's pay). 

4. Although the new institutions may be "shallowly rooted," Ambassador Farrand and his staff have managed to achieve substantial progress, particularly in the last few weeks. A multi-ethnic Municipal Assembly, Administration, and Judiciary are in place; the Returns Commission established by Ambassador Farrand has managed to achieve larger returns of DPs and refugees into the Brcko area than has been accomplished throughout all the rest of the RS; and the multi-ethnic police force under IPTF monitoring is a policing significant new traffic over the Brcko highway bridge to Croatia and is now patrolling throughout all areas of the city of Brcko as well as outlying districts. Since all projects are still in the fledgling stage, continuing international supervision is absolutely vital to their continued progress and health. 

5. Although this is not the time to discuss the matter in any depth, the Tribunal has preliminary doubts as to the validity of the RS's repeated suggestions that any "neutral district" solution would violate either the alleged Dayton 51-49 percent principle or the Constitution of Bosnia and Herzegovina or both. We intend to keep an open mind on the issue, but our preliminary analysis indicates that it would be perfectly possible to devise a "neutral district" solution that would not be vulnerable to either criticism. 

6. Just as one example, the press reported on 27 February 1998 that, as a result of new RS attitudes, railroad traffic between the two Entities is starting up for the first time since 1991. 

7. During his hearing testimony President Ganic made a strong argument to the effect that, if uncertainty as to the location of the IEBL is allowed to continue beyond 15 March 1998, (a) economic investment in the area will be delayed, and (b) large numbers of Bosniac former residents of Brcko will decide to abandon any plans for return, with the result that it will no longer be possible to restore the pre-war multi-ethnic balance in Brcko. While acknowledging the force of Mr. Ganic's argument, the Tribunal believes that the outlook for a solid democratic multi-ethnic municipal regime is sufficiently bright today that the relatively brief delay being ordered now will not discourage would-be investors or returnees in significant numbers. 

8. The Tribunal recognizes that the delay of approximately one year creates the risk that if the international community should decide unexpectedly to withdraw its various Bosnian programs, including SFOR, during the year or shortly thereafter -- i.e., shortly after the Tribunal's IEBL decision -- enforcement of the latter decision would be at least problematic. On the other hand, for one year the risk of such withdrawal looks quite remote; there is every reason to believe that the various programs will continue well beyond that point. Such risks will, however, militate strongly against any additional delay beyond early 1999. 

9. A greater understanding of the potential consequences of a failure to achieve these goals may be gained from reviewing the very detailed "Proposed Final Order of the Arbitration Tribunal" that was submitted by counsel for the Federation and served on RS counsel near the conclusion of the present phase of the arbitration. 
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I
UVOD
1.
Odlukom ovog Tribunala od 14. februara 1997. godine (u daqem tekstu "Odluka") je uspostavqen re`im za me|unarodni nadzor u spornoj oblasti Br~ko, pri ~emu je Tribunal zakqu~io da u tom trenutku ne bi bilo cjelishodno odlu~ivati o tome "kakva bi kona~na raspodjela politi~kih nadle`nosti.. .nakon isteka prelaznog nadzora" najuspje{nije postigla implementaciju Dejtonskog sporazuma i uspostavila lokalnu demokratsku vladu predstavni~kog karaktera u oblasti Br~ko. Odluka, paragraf 104 (II) (A). Uz to je Tribunal ovlastio obje strane da u razdobqu od 1. decembra 1997. do 15. januara 1998. godine ulo`e zahtjev za dono{ewe daqih mjera koje bi uticale na Odluku u pogledu raspodjele politi~kih nadle`nosti u ovoj oblasti.  Id. Federacija je ulo`ila blagovremeni zahtjev; Tribunal se zatim konsultovao sa zastupnicima obje strane i usvojio dogovorene rokove za podno{ewe podnesaka i vo|ewe rasprave; u Be~u je od 5. do 12. februara 1998. vo|ena rasprava punih osam dana; kona~ni pismeni podnesci strana su bili gotovi 4. marta 1998. godine. 1
II
NAVODI STRANA
2.
Kao   {to  je   re~eno   u   Odluci,   Op{ti  okvirni sporazum o miru u Bosni i Hercegovini (u daqem tekstu Dejtonski sporazum) predstavqa glavni izvor pravnih principa i principa pravi~nosti kojima ovaj Tribunal mora da se rukovodi.  Prema ovom Sporazumu, Tribunal je du`an da politi~ke nadle`nosti u oblasti Br~ko raspodjeli na taj na~in da se u najve}oj mogu}oj mjeri sprovedu imperativne norme iz Dejtona u pogledu slobode kretawa {irom cijele zemqe, povratka raseqenih lica i izbjeglica, ponovnog uspostavqawa multietni~kog dru{tva i demokratizacije politi~kog procesa, a sve to u interesu regionalnog i me|unarodnog mira.  Vidi Odluku, paragrafi 95-99.  U skladu sa ovom obavezom, Tribunal mora da "sagleda ~iwenice u svjetlu toga da li se ovi principi sada po{tuju u spornoj oblasti i kako se to mo`e obezbijediti u budu}nosti." Odluka, paragraf 83.
3.
U ciqu smawewa me|uentitetske napetosti u oblasti Br~ko i  postizawa maksimalnog po{tovawa Dejtonskog sporazuma u toku 1997. godine, Odlukom je predvi|eno postavqawe me|unarodnog supervizora ovla{tenog da po potrebi donosi naredbe i propise po kojima bi se obje strane podsticale da u punoj mjeri po{tuju Dejtonski sporazum i kojima bi se unapre|ivali i {titili legitimni interesi obiju strana u oblasti Br~ko. Pored toga, Odlukom su obje strane obavje{tene da }e Tribunal u naknadnom postupku strogo voditi ra~una o tome u kojoj se mjeri strane daqe pridr`avaju Dejtonskog sporazuma. U skladu sa tim, obje strane su se tokom rasprave u Be~u usredsredile na slede}a kqu~na fakti~ka pitawa: prvo, do koje mjere su strane uspjele da obezbijede po{tovawe Dejtonskog sporazuma u toku prethodnih dvanaest mjeseci; i drugo, do koje mjere se od svakog entiteta mo`e o~ekivati da bude pouzdan "za{titnik" interesa obiju strana u budu}nosti.
4.
Ne poku{avaju}i da se ovdje sa`eto izlo`e svi dokazi iznijeti na raspravi, glavne ta~ke svjedo~ewa su bile sqede}e:
(a) Federacija je nastupila sa obimnim dokazima u prilog tome da su tokom 1997. godine zvani~nici Republike Srpske ("RS"), flagrantno kr{e}i Dejtonski sporazum i Odluku, uporno pru`ali otpor svim poku{ajima supervizora i Federacije da se u oblasti Br~ko postigne sloboda kretawa, povratak raseqenih lica i izbjeglica i uspostavqawe demokratske multietni~ke vlade. Osvr}u}i se na  opstrukcionizam, predsjednik Federacije Ejup Gani} je iznosio argumente u prilog zahtjeva Federacije za dodjeqivawe Br~kog Federaciji, tvrde}i da je takav korak neophodan za postizawe "pravde" u pogledu dva aspekta: svim biv{im stanovnicima Br~kog mora biti omogu}en povratak i ponovno useqewe u wihove domove, te   gra|anima Federacije treba pru`iti otvoreni pristup Hrvatskoj i ostalim dijelovima Evrope preko Br~kog. Napomiwu}i da su srpske snage tokom rata izvr{ile etni~ko ~i{}ewe u oblasti Br~ko, i tvrde}i da je RS sada "u stawu rasula", {to se vidi iz pojedinih nedavnih politi~kih doga|aja (Vidi paragrafe 9-11 ni`e), Federacija je tvrdila da se RS ne mo`e povjeriti uloga adekvatnog za{titnika interesa Federacije u toj oblasti.
(b) Tokom rasprave, RS je stalno isticala svoj interes u  pogledu  teritorijalnog  kontinuiteta  (tj. o~uvawa koridora u oblasti Br~ko kao veze izme|u isto~ne i zapadne polovine RS), tvrde}i da je o~uvawe takvog koridora pod iskqu~ivom kontrolom RS strate{ki apsolutno neophodno da bi se (na primjer) po potrebi omogu}ilo kretawe oru`anih snaga RS {irom ~itavog entiteta.  Prema  mi{qewu  RS, svaka pomisao o stavqawu koridora u oblasti Br~ko pod  kontrolu Federacije predstavqa anatemu, naro~ito usqed navodnog "nejedinstva" u vladi Federacije.
III
RAZVOJ DOGA\AJA POSLIJE ODLUKE OD FEBRUARA 1997.
5. 
U ciqu pronala`ewa "pravi~nog rezultata " (Vidi Odluku, paragraf 88), Tribunal je prije svega du`an da analizira doga|aje iz 1997. godine, te najnoviji politi~ki razvoj i wihov mogu}i uticaj na oblast Br~ko i izglede za dugoro~no po{tovawe Dejtonskog sporazuma. U dono{ewu svoje ni`e navedene Odluke, Tribunal se oslawa na sqede}e ~iwenice sadr`ane u dokaznom materijalu koje su strane podnijele tokom arbitra`nog postupka.2
6.
Robert V. Farand, ambasador SAD, je u martu 1997. godine postavqen na du`nost supervizora za oblast Br~ko.  Od aprila kada je zapravo stupio na scenu, ambasador Farand i wegovi saradnici su energi~no i vje{to pristupili xinovskom zadatku da se ni od ~ega stvore novi programi za postizawe stvarne  slobode kretawa u toj oblasti, povratak biv{ih stanovnika Br~kog (naro~ito Bo{waka i Hrvata), stvarawe   kompletnog novog sistema multietni~ke op{tinske vlasti i o`ivqavawe lokalne privrede.

7.
Uprkos ogromnim naporima tima supervizora, na raspravi je bilo jasno utvr|eno da su se vlasti RS u Br~kom prema uputstvu Srpske Demokratske Stranke ("SDS") sa Pala tokom cijele godine aktivno suprotstavqale svim programima supervizora usmjerenim ka postizawu  po{tovawa Dejtonskog sporazuma u oblasti Br~ko.  Da navedemo nekoliko primjera: po nare|ewu Ministra za unutra{we poslove koji djeluje pod kontrolom Pala, policija RS je u Br~kom na vi{e na~ina sistematski ometala slobodu kretawa sjeverno od me|uentitetske granice, ukqu~uju}i kori{}ewe nezakonitih kontrolnih punktova i neosnovano hap{ewe; sistematski su zastra{ivani svi Bo{waci i Hrvati koji su ispitivali mogu}nost povratka u svoje biv{e domove u oblasti Br~ko;  malobrojne bo{wa~ke i hrvatske porodice koje su i daqe `ivjele u toj oblasti su bile izlo`ene pritisku da je napuste; kada je 1. maja 1997. godine, grupa Bo{waka do{la u Br~ko na razgovor sa supervizorom, pri napu{tawu grada su bili kamenovani, a da niko za to nije bio pozvan na odgovornost; 28. avgusta  1997. izbili su ozbiqni neredi i napad koji su izgleda bili organizovani od strane Pala i upereni  ne samo protiv Bo{waka koji su do{li u posjetu, nego i protiv IPTF-a, SFOR-a i ostalog me|unarodnog osobqa, {to je prouzrokovalo brojne povrede i veliku materijalnu {tetu, a da opet niko nije bio krivi~no gowen; uo~i op{tinskih izbora u septembru, SDS je prouzrokovala tako ozbiqne nepravilnosti u pogledu registrovawa glasa~a da je postupak morao biti obustavqen i otpo~et iznova pod pove}anim me|unarodnim nadzorom.3 O~igledan ciq svih ovih kr{ewa Dejtonskog sporazuma koji su bili dirigovani sa Pala je bilo o~uvawe "etni~ki ~istog" srpskog sastava regiona, kako bi  se potpuno sprije~ilo ostvarivawe obaveza iz Dejtona u pogledu povratka Bosne i Hercegovine na multietni~ki sastav koji je imala prije rata.
8.
To ne zna~i da je Federacija do sada besprijekorno po{tovala  sadr`aj i duh  Dejtonskog  sporazuma.  Na primjer, postoje brojni dokazi da su vlasti Federacije aktivno spre~avale povratak biv{ih sprskih stanovnika u Sarajevo i druga mjesta na teritoriji Federacije. Odsustvo potpune implementacije Dejtonskog sporazuma na podru~ju Sarajeva je posebno bitno usqed toga {to se nekoliko hiqada Srba, biv{ih  stanovnika Sarajeva, nastanilo u Br~kom u domove Bo{waka i Hrvata koji bi sada `eqeli da se vrate ku}i, ali ne mogu jer su u wihovim domovima Srbi koji ne mogu da se vrate u Sarajevo. Stoga, iako se vlasti Federacije `ale da RS ne dozvoqava bo{wa~kim i hrvatskim raseqenim licima povratak u Br~ko, tom problemu u velikoj mjeri doprinose i same vlasti Federacije. Vidi Sarajevsku deklaraciju od 3. februara 1998. godine. Pa ipak, usqed sistematskog otpora RS prema sprovo|ewu Dejtonskog sporazuma u oblasti Br~ko tokom ve}eg dijela 1997. godine, ~ini se da su principi pravi~nosti jasno prevagnuli u korist zahtjeva Federacije za iskqu~ivom ili zajedni~kom kontrolom nad oblasti Br~ko.
9.
Iako je ovakva situacija prevla|ivala tokom ve}eg dijela 1997. godine, politi~ka slika u RS je po~ela da se mijewa u julu te godine.   Izbio je ozbiqan i javni sukob izme|u SDS vodstva sa Pala (ukqu~uju}i  gospodu Karaxi}a,  Kraji{nika  i  Buhu) i  predsjednice Biqane Plav{i} koja se izdvojila od grupe sa Pala i uspostavila  svoje sjedi{te u Bawa Luci.  Iako su stare nacionalisti~ke anti-dejtonske teme SDS-a  nastavile da dominiraju politi~kom retorikom u isto~nom dijelu RS i u Br~kom, g-|a Plav{i} je zauzela progresivniji stav, odvojila se od SDS-a, formirala novu partiju (SNS) i na izgled sa entuzijazmom po~ela da prihvata Dejtonski sporazum. Razdor izme|u ove dvije grupe se od jula neprestano produbqivao.
10.
Doga|aj koji mo`e (ali ne mora) da predstavqa kqu~nu prekretnicu se odigrao 18. januara 1998. godine. Odre|ene grupe u Narodnoj skup{tini RS, ukqu~uju}i pristalice g-|e Plav{i}, su se izdvojile od svojih ranijih saveznika i otvoreno prkose}i SDS-u izabrale Milorada Dodika za predsjednika Vlade.  U govoru koji je odr`ao te ve~eri g-din Dodik je otvoreno odbacio na~ela SDS-a, pozivaju}i RS da po{tuje "Evropsku  konvenciju o qudskim pravima kao integralni dio Dejtonskog sporazuma", zalo`io se za princip regionalne demokratske vlasti {irom RS, kritikovao prethodnu vladu usled "ometawa Dejtonskog sporazuma na svaki mogu}i   na~in"  i  tra`io  potpunu "demokratizaciju" dru{tvenih struktura u RS.
11.
Mogu}nost toga da pojava g-dina Dodika predstavqa fundamentalnu promjenu u smjeru politike RS (za razliku od kratkotrajnog poku{aja da se uti~e na arbitra`ni postupak) je dodatno potkrijepqena wegovim svjedo~ewem pred ovim  Tribunalom. Izjavquju}i da nikad nije bio ~lan SDS-a i da se oduvijek suprotstavqao nacionalizmu, g-din Dodik je detaqno opisao ~itav niz reformi koje je uspio da sprovede u roku od dvadeset dana nakon izbora, od kojih su sve bile usmjerene ka odbijawu na~ela SDS-a i uspostavqawu budu}e saradwe sa Federacijom.  Iako je rekao da po wegovom ~vrstom ubje|ewu Br~ko treba da ostane u okviru RS, dodao je da }e, ukoliko se nacionalisti~ka politika ostavi po strani i Bosna i Hercegovina postane stvarno demokratska, "me|uentitetska granica postati nebitna," {to o~ito zna~i da }e me|uentitetska granica imati isto onoliko politi~kog efekta koliko, recimo, i granica izme|u dvije interne  politi~ke oblasti bilo koje zapadnoevropske zemqe. On se konkretno slo`io da se Bo{wacima i Hrvatima mora dozvoliti povratak u Br~ko i omogu}iti kontrola nad lokalnom upravom u Br~kom ukoliko dobiju to pravo na izborima.
10. Prema mi{qewu Tribunala, najimpresivniji stav g-dina Dodika je bilo i ostaje wegovo prihvatawe ideala o Bosni i Hercegovini kao integrisanoj multietni~koj demokratskoj dr`avi u kojoj }e granice izme|u dva entiteta postati irelevantne. Ovaj stav navodi na mogu}nost da ukoliko g-din Dodik politi~ki pre`ivi izbore u RS zakazane za septembar 1998. godine i ukoliko se na kraju godine on i wegove kolege u novoj Vladi RS i daqe budu kretale prema wegovom deklarisanom ciqu, onda }e zahtjevi pravi~nosti biti mnogo ravnomjernije raspore|eni izme|u dviju strana nego {to je to danas slu~aj. S druge strane, predstoje}i mjeseci mogu donijeti potpuno druga~iji rezultat: g-din Dodik mo`e da izgubi uticaj ili da promjeni svoj stav, {to bi ozbiqno ugrozilo zahtjev RS za iskqu~ivom kontrolom nad oblasti Br~ko.
IV
POTREBA ZA NASTAVKOM ME\UNARODNOG NADZORA
13.
Sa obzirom na to da su neki svjedoci na raspravi u Be~u tra`ili da se odmah ukine re`im za me|unarodni nadzor uspostavqen Odlukom, Tribunal }e najprije razmotriti pitawe da li da se nastavi prelazni re`im za me|unarodni nadzor u oblasti Br~ko.
14.
Kratak odgovor na to pitawe je da }e, bez obzira na to kakvu odluku Tribunal sada donese o polo`aju me|uentitetske granice, jo{ dugo postojati  evidentna potreba za nastavkom me|unarodnog nadzora. Ta~nije, bilo koja promjena u statusu Br~kog (bilo da se dodijeli Federaciji, bilo da se stvori "neutralna zona") }e stvoriti potrebu za nadzorom u toku perioda prilago|avawa, a uzimaju}i u obzir nepromijeweno  pona{awe RS od Dejtona, kao i daqe postojawe napetosti u toj oblasti, ista takva vrsta re`ima bi bila potrebna za odr`avawe status quo-a. Zapravo, vodstvo oba entiteta shvata postojawe daqe potrebe i priznaje da, neovisno od sada{we odluke Tribunala, odre|eni nivo me|unarodnog nadzora treba i daqe nastaviti kako bi se smawila postoje}a napetost u ovoj  oblasti. Uzimaju}i  u obzir izjavu supervizora Faranda na raspravi o tomeda nove multietni~ke ustanove koje on weguje u Br~kom jo{ uvijek nisu "pustile korijewe", naro~ito usled neprekidnog uticaja SDS-a u Br~kom, potpuno je jasno da postoji potreba za nastavkom teku}eg nadzora i ubudu}e.4  Ova Dopunska odluka donosi rje{ewe u tom smislu.
V
ROK ZA DONO[EWE KONA»NE ODLUKE O ME\UENTITETSKOJ GRANICI
15.
Postoje ubjedqivi argumenti u korist neodlo`nog dono{ewa kona~ne odluke o polo`aju me|uentitetske granice u oblasti Br~ko, tj. da li }e sporna oblast biti dodjeqena Federaciji, da li treba da ostane u  okviru teritorije RS ili treba da bude progla{ena za "specijalnu" ili "neutralnu" zonu kao {to je nagovje{teno u Odluci. Vidi Odluku, paragraf 103.5  Tribunal je uzeo u obzir slede}e: (a) Odlukom je predvi|eno dono{ewe kona~ne odluke sada; (b) obje strane tvrde da `ele kona~nu odluku sada; i (v) Tribunal bi pozdravio mogu}nost da zatvori predmet i prestane sa radom.
16.
S druge strane, prije nego {to se prikloni ovim mogu}nostima, Tribunal mora da razmotri da li je sazrio trenutak za dono{ewe odluke  koja bi predstavqala "dugoro~no mirno rje{ewe". Odluka, paragraf 97. Iako je u~iwen odre|eni napredak, u ovom trenutku i daqe postoji nekoliko onih istih faktora koji su prije godinu dana naveli Tribunal da odlo`i odlu~ivawe o kona~noj raspodjeli politi~ke kontrole u oblasti Br~ko.  [to je najva`nije, napetost i nestabilnost su ostale na visokom nivou u regionu, uglavnom usled otpora koje je vodstvo SDS-a pru`alo naporima  supervizora da podsti~e po{tovawe Dejtonskog sporazuma. Tribunal mora isto tako uzeti u obzir ~iwenicu da zajedni~ke ustanove Bosne i Hercegovine jo{ nisu potpuno profunkcionisale i da su brojne entitetske ustanove i daqe  suo~ene sa organizacionim problemima.
17.
[tavi{e, Tribunalu se ~ini jasnim da }e mu razumno odlagawe odluke o me|uentitetskoj granici vjerovatno obezbijediti ~vr{}u osnovu za pronala`ewe najpravi~nijeg ishoda. U trenutku pisawa ove Odluke, a na osnovu nedavnih  doga|aja, sasvim je mogu}e o~ekivati da }e do kraja teku}e godine do}i do zna~ajne promjene u stavu Vlade RS u pogledu sprovo|ewa Dejtona i saradwe sa Federacijom, u kom slu~aju bi eventualna odluka donijeta danas, gledano unazad, bila mawe pravi~na nego {to je mogla biti. Ta~nije, okolnosti koje su postojale krajem 1997. godine su sugerisale da Br~ko treba direktno prebaciti u Federaciju, {to bi tom entitetu dalo iskqu~ivu kontrolu nad oblasti Br~ko po zavr{etku re`ima nadzora.  Pa ipak, zna~ajne promjene na  politi~koj  sceni RS do  kraja 1998. godine bi vjerovatno mogle u~initi jednu od alternativnih opcija pravednijom i  povoqnijom za dugoro~nu regionalnu stabilnost.  Svjesni smo da }e odlagawe stvoriti jo{ jedan period neizvjesnosti, pa ipak smatramo da }e potencijalna dugoro~na korist od odlagawa biti, {to se pravednosti ti~e, vrijedna neizvjesnosti koja }e trajati jo{ nekoliko mjeseci.
18.
Va`no je razmotriti da li bi ovakvo odlagawe, koje }e o~igledno koristiti RS, nanijelo {tetu interesima Federacije. Na{ zakqu~ak je da bi ovi interesi u prelaznom periodu trebalo biti dobro za{ti}eni brojnim mehanizmima me|unarodne zajednice. Kao {to je ve} navedeno (Vidi paragraf 4 gore), svjedo~ewe predsjednika Federacije Gani}a se uglavnom odnosilo na interes koji svi gra|ani Federacije imaju u tome da se biv{i stanovnici Br~kog vrate u svoje domove u tom gradu i da se preko Br~kog ostvari ekonomsko povezivawe sa evropskim tr`i{tima. Oba interesa su, naravno, prema Dejtonskom sporazumu potpuno opravdana i Tribunal je ubije|en da }e u toku perioda odlagawa ovi interesi biti u dovoqnoj mjeri za{ti}eni i unaprije|eni zajedni~kim snagama supervizora, novih multietni~kih vladinih ustanova u Br~kom ({to ukqu~uje multietni~ku policiju), IPTF-a i SFOR-a. [tavi{e, predlo`eno odlagawe mo`e i}i u prilog Federaciji: ukoliko se odlagawem dobije dodatno vrijeme za ja~awe progresivnih snaga u RS i otpo~iwawe wihove saradwe sa Federacijom i programima supervizora za sprovo|ewe Dejtona, od toga }e imati koristi cijela Bosna i Hercegovina;6 a s drage strane, ukoliko se dogodi suprotno, pravo koje Federacija pola`e na iskqu~ivu kontrolu oblasti Br~ko }e biti utoliko ja~e.7  Zapravo, korist koja }e proiste}i od odlagawa bi trebalo da traje ne samo u periodu do dono{ewa kona~ne odluke, ve} i tokom ~itavog me|unarodnog nadzora, kao i nakon toga.
19.
Sa   obzirom  na   sve   okolnosti,  skloni  smo mi{qewu da se kona~na odluka o me}uentitetskoj granici mora odlo`iti do po~etka 1999. godine kada }e Tribunal mo}i da uzme u obzir sve zna~ajne doga|aje koji se eventualno odigraju u tom kqu~nom periodu promjene. Stoga, Dopunska odluka predvi|a kona~nu fazu arbitra`e krajem 1998. godine.8
20.
Polaze}i od du`nosti Tribunala da djeluje u skladu sa "relevantnim  pravnim principima i principima pravi~nosti," moglo bi se tvrditi da su gore navedena rje{ewa  neprikladno  zasnovana  na  ~isto  "politi~kim" razlozima i da ne po~ivaju u dovoqnoj mjeri na pravu ili pravednosti. Mi se sa ovim ne sla`emo usqed ve} navedenih razloga. Jedna od jedinstvenih osobina ove arbitra`e je da ona po svojoj su{tini obuhvata politi~ke aspekte samim tim {to zahtijeva da Tribunal raspodjeli politi~ke nadle`nosti izme|u dva entiteta na na~in koji bi i{ao u prilog ciqevima Dejtonskog sporazuma. [tavi{e, iako je Tribunal du`an da donese kona~nu odluku odmah "kada to bude mogu}e uraditi u skladu sa relevantnim pravnim principima i principima pravi~nosti" (Odluka, paragraf 102), on ne treba da donosi daqe mjere sve dok se situacija ne stabilizuje toliko da omogu}i dono{ewe rje{ewa koje ima izgleda da bude dugoro~no. Vidi Odluku, paragraf 101. Stoga smatramo da aspekti prava i pravi~nosti nala`u uvo|ewe relativno kratkog odlagawa kako bi se prikupili dopunski podaci o najvjerovatnijem toku sprovo|ewa Dejtonskog sporazuma i toku odnosa izme|u dva entiteta u budu}nosti.

21.
Kona~no, Tribunal se osje}a du`nim da po{aqe jasnu ali va`nu poruku politi~kom vodstvu RS: uzimaju}i u obzir sistematsko nepo{tovawe (odnosno  kr{ewe) Dejtonskog sporazuma u oblasti Br~ko tokom ve}eg dijela ako ne i cijele 1997. godine, kona~na odluka Tribunala o me|uentitetskoj granici koja }e se donijeti krajem 1998. ili po~etkom 1999. }e definitivno oslabiti pozicije RS u oblasti Br~ko, osim ukoliko RS do tada aktivnim djelovawem jasno ne doka`e da je zaista promijenila svoju orijentaciju i opredijelila se za trajni program punog sprovo|ewa Dejtonskog sporazuma i o`ivqavawa oblasti Br~ko. Da bi to aktivno dokazala, RS }e morati da demonstrira zna~ajne nove rezultate vezane za povratak biv{ih stanovnika Br~kog, neometanu slobodu kretawa, ~vrstu podr{ku multietni~kim vladinim ustanovama, ukqu~uju}i multietni~ku  policiju, kao i punu saradwu sa supervizorom i vlastima nadle`nim za sprovo|ewe pravednih i demokratskih izbora u septembru 1998. godine.9  Stoga u narednoj fazi postupka, Tribunal o~ekuje da od RS dobije dokaze koji svjedo~e o veoma energi~nom i dosqednom programu korigovawa stava i po{tovawa Dejtonskog sporazuma u toku cijele 1998.
22.
Iako su obaveze Federacije u pogledu po{tovawa Dejtonskog sporazuma u oblasti Br~ko maweg obima (s obzirom na trenutni polo`aj me|uentitetske granice) nego obaveze RS, Tribunal mora da upozori Federaciju da }e, prilikom odlu~ivawa o kona~nom polo`aju me|uentitetske granice, weno pravo na oblast Br~ko biti umaweno ukoliko ona u punoj mjeri ne bude izvr{avala svoje obaveze u pogledu omogu}avawa biv{im stanovnicima Federacije da se vrate u svoje domove, prije svega u Sarajevo. Vidi paragraf 9 gore.
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VI        DOPUNSKA ODLUKA
23.
U skladu sa gore navedenim razlozima, Tribunal usvaja sqede}a rje{ewa i odredbe koje ~ine sastavni dio Odluke, imaju obavezuju}i karakter za sve strane potpisnice Aneksa 2 Op{teg okvirnog sporazuma o miru i kojih se sve strane moraju pridr`avati i sa wima u potpunosti sara|ivati.
24.
Re`im nadzora uspostavqen Odlukom (u paragrafu 104 (I)(B)) se nastavqa uz sva ovla{}ewa i nadle`nosti koje su Odlukom predvi|ene.  U svojstvu zamjenika Visokog predstavnika za Br~ko, supervizor u oblasti Br~ko ima ovla{}ewa jednaka onima koja su, prema Bonskoj konferenciji od decembra 1997., data Visokom predstavniku, ukqu~uju}i i pravo da smijeni bilo koje zvani~no lice koje, po mi{qewu Supervizora, neadekvatno sara|uje sa wegovim naporima da obezbijedi po{tovawe Dejtonskog sporazuma, u~vrsti demokratske ustanove u oblasti i revitalizuje lokalnu privredu.
25.
Supervizor je ovla{}en i bilo bi po`eqno da preduzme odgovaraju}e mjere u ciqu ekonomskog o`ivqavawa, ukqu~uju}i sqede}e: (a) reintegracija privrede onog dijela predratne op{tine Br~ko koji se nalazi sjeverno od me|uentitetske granice sa privredom okolnih dijelova, (b) stvarawa slobodne carinske ili posebne ekonomske zone u oblasti Br~ko radi stimulacije privrede regiona, (v) stvarawe programa privatizacije dr`avnih i dru{tvenih preduze}a u oblasti sa istim ciqem i (g) ponovno otvarawe savske luke u Br~kom, aktivirawe Saobra}ajnog  preduze}a  Bosne i Hercegovine i podsticawe me|unarodne podr{ke razvoja luke.
26.
Do dono{ewa daqih mjera Tribunala po zahtjevu bilo koje od strana, me|uentitetska granica na teritoriji predratne op{tine Br~ko }e ostati nepromijewena.  Tribunal }e razmotriti i donijeti odluku po zahtjevima koji budu podnijeti izme|u 15. novembra 1998. i 15. januara 1999. Odluka Tribunala po podnijetom zahtjevu }e biti donijeta u {to je mogu}e kra}em roku.

27.
Tribunal ovim daje na znawe (1) da }e svaka daqa odluka Tribunala vjerovatno biti u zna~ajnom stepenu uslovqena time u kojoj su mjeri strane postupale bona fide u skladu sa Dejtonskim sporazumom i odredbama Tribunala, i (2) da }e po adekvatnom zahtjevu Tribunal ozbiqno razmotriti mogu}nost (a) takvog povla~ewa ili pomjerawa me|uentitetske granice da Br~ko sa okolinom pripadne teritoriji jedne ili druge strane i (b) pretvarawa predratne op{tine Br~ko u "neutralnu zonu" van iskqu~ive kontrole bilo kog entiteta.
VII
AUTENTI»NOST
28.
Tekst ove Dopunske odluke na engleskom jeziku se u svim slu~ajevima smatra autenti~nim tekstom.
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FINAL AWARD

I. THE ISSUE BEFORE THE TRIBUNAL

1. 
As explained in the Tribunal's prior rulings1, at the 1995 Dayton Conference those representing the two sub-state entities of Bosnia and Herzegovina ("BiH") -- the Federation of BiH and Republika Srpska ("RS") -- were unable to reach agreement as to which entity should control the Brcko area in northeastern Bosnia. Failing agreement, the Dayton map in effect placed the area in temporary RS custody, but it was agreed by all parties that it would be left to this international arbitration tribunal to decide where to place responsibility for the future governance of the Brcko area.

2. 
The Tribunal's Award of 15 February 1997 explained in considerable detail the wide latitude necessarily enjoyed by this Tribunal in fashioning a remedy for this extremely troublesome dispute. See Award 38. The parties themselves struggled with the issue through the 21-day Dayton Conference, and the negotiations on the Brcko issue finally broke down as the Conference was about to end. In a sense, therefore, this final phase of the arbitration is the final phase of the Dayton process itself. In order to complete that process, the parties (including BiH and both entities) explicitly agreed that the arbitral decision reached by the Presiding Arbitrator "shall be final and binding" and that the parties "shall implement it without delay." See Dayton Annex 2; Award 5.

3.
It is generally agreed that there are three basic alternatives. One is to transfer Brcko to the Federation, which claims the right of governance on the essential grounds (a) that historically the Brcko municipality has been predominantly Bosniac and Croat, as well as vital northern gateway between central Bosnia and Europe, (b) that it would be unconscionable for the RS to retain exclusive possession of a city which the Serbs captured and "ethnically cleansed" during the war, and (c) that the only just result would be to award the Brcko area to the Federation.

A second alternative is to confirm the RS's claim to the right of permanent governance on the essential ground that, whatever its history, the Brcko corridor along the Sava River provides a vital strategic connection between the two halves of the RS. It claims that any change in its exclusive possession would be inconsistent with the alleged principle of territorial continuity and the Dayton objective of allowing the RS to control 49% of BiH territory.

Third, the Tribunal's prior rulings have suggested the possibility that the result most consistent with Dayton's objectives might be to remove Brcko from the exclusive control of either entity and place its governance in the hands of an independent District government under the exclusive sovereignty of BiH. See Award 103-04; Supp. Award 27.

4.
In order to move this dispute forward toward a just and equitable solution consistent with the objectives of Dayton, the Tribunal's two prior decisions (a) have created an international supervisory regime in the Brcko area with instructions to move the parties toward compliance with Dayton, and (b) have narrowed the issues and focused on one over-riding question.  Specifically, as a result of the 1997 and 1998 arbitral hearings the Tribunal found that during its post-Dayton custody of Brcko the RS had engaged in "systematic non-compliance with (indeed, defiance of) the Dayton Accords in the Brcko area." Supp. Award at 21. The 1998 ruling explicitly forewarned the RS that at a final round of arbitral hearings, to be 

held at year end, the RS would have to carry "the burden of demonstrating very clearly, that it has truly reversed  and committed itself to apparently permanent program of full Dayton compliance," including specifically a demonstration of "significant new achievements in terms of returns of former Brcko residents" and "strong support for the multi-ethnic governmental institutions" then being developed under international supervision. The Tribunal expressly stated that at the 1999 arbitral hearings it would "expect to receive from the RS evidence displaying a very vigorous and consistent program of correction and compliance throughout 1998" and that, absent such a showing, the Tribunal would be compelled to "diminish the RS's position in the Brcko area." Thus the basic issue before the Tribunal now is whether the RS made the necessary showing during hearings held in Vienna in the period 8-17 February 1999.

5.
The time is ripe for a final decision as to the future governance of Brcko. Both entities have urged the Tribunal to make a final ruling now. Moreover, the point was made at the recent hearing that, despite Dayton’s  goal of having displaced persons ("DPs") return to their original homes, Serb DPs in Brcko are becoming ever more "cemented" in position with the passage of time, that Bosniacs and Croats from Brcko are beginning to abandon hope of returning to Brcko,  moving off to other areas instead, and that any further delay in the arbitral process will continue to reduce the chances of ethnic reintegration in the Brcko area. The Supervisor has also emphasized that until a final decision is made, it will be virtually impossible to persuade either donor governments or private investors to fund the badly needed economic revitalization of the depressed  Brcko area. Finally, it is likely that any further postponement of a final decision in this matter - the only unresolved issue left over from Dayton - will impede the development of BiH as a whole.

II. SUMMARY OF CONCLUSIONS

6.
During the 1999 Vienna hearings the RS failed to make the kind of showing required by the Supplemental Award of 15 March 1998. Instead of suggesting "a very vigorous and consistent program of correction and compliance [with Dayton and the prior arbitral rulings] throughout 1998," the evidence showed instead (as more fully described below) that throughout 1998, notwithstanding the good intentions of RS Prime Minister Milorad Dodik, the Serb political leaders exercising immediate local control in Brcko - especially individuals aligned with the anti-Dayton SDS and SRS parties both locally and entity-wide - tolerated and apparently encouraged a significant level of obstruction against the attainment of Dayton's and the Tribunal's objectives, particularly as against the goals of (a) encouraging and enabling displaced persons and refugees to return to their pre-war homes, (b) helping to develop democratic multi-ethnic institutions, and (c) cooperating with the international supervisory regime.

7.
The Tribunal has further concluded that it is very unlikely that the level of local obstructionism will effectively diminish so long as anti-Dayton political elements-particularly the SDS and SRS parties led by newly-elected RS President Nikola Poplasen - are allowed to remain dominant in that portion of the Brcko area that is in RS custody. Indeed, if pro-Dayton elements had been able to implement their programs in the Brcko area during the last year, the Tribunal's present decision to require a change of government might not have been necessary but SDS/SRS intransigence has left the Tribunal with no choice.

8.
With all parties in vigorous agreement that the international supervisory regime must continue in force indefinitely in the Brcko area, it is appropriate to allow the necessary change to be brought about on an orderly schedule, thus avoiding the kind of abrupt change that may unnecessarily aggravate the situation. The Supervisor will have responsibility for scheduling and implementing the changes described below over the next several months, and severe penalties will be imposed for any failure to cooperate with his implementation progam, including the ultimate remedy of placing Brcko in the exclusive control of one entity or the other. See 65-68, infra. In the meantime, pending implementation of the District plan by the Supervisor, the Inter-Entity Boundary Line ("IEBL") will continue in place without change, and existing laws and governmental arraignments (including those related to payment of salaries to employees) will remain in force. See 39, infra.

9.
Pursuant to the commitments made by BiH and both entities to "implement without delay" the Tribunal's decision, upon the effective date to be established by' the Supervisor each entity shall be deemed to have delegated all of its powers of governance within the pre-war Brcko Opstina to a new institution, a new multi-ethnic democratic government to be known as "The Brcko District of Bosnia and Herzegovina" under the exclusive sovereignty of Bosnia and Herzegovina. The legal effect will be permanently to suspend all of the legal authority of both entities within the Opstina and to recreate it as a single administrative unit.

10.
As an institution existing under the sovereignty of Bosnia and Herzegovina, the new District government will be subject to the powers of the common institutions of BiH as those powers are enumerated in the BiH Constitution. All other powers of governance within the Brcko Opstina. having been delegated by the two entities, will be exercised exclusively by the District government, subject, however, to supervised coordination with the two entity governments. See 43, infra. Responsibility for overall coordination. and for issuing any needed directives to ensure that the entities fulfill their obligations with respect to the new District, will be that of the Supervisor, who may delegate that responsibility to an appropriate BiH institution. The entities are hereby ordered to implement without delay any such directive, regulation or order issued by the Supervisor or his delegate. The Tribunal is satisfied that these arrangements are fully consistent with the BiH Constitution. See 58-62, infra.

11.
Upon the establishment of the new District, the entire territory, within its boundaries (i.e., the pre-war Brcko Opstina) will thereafter be held in “condominium” by both entities simultaneously: The territory of the RS will encompass the entire Opstina, and so also will the territory of the Federation. Neither entity, however, will exercise any authority within the boundaries of the District, which will administer the area as one unitary government. Existing entity law will continue to apply as appropriate within the District until modified by action of the Supervisor or the District Assembly, and the IEBL will continue to exist within the District until the Supervisor has determined that it has no further legal significance and may cease to exist. See 39, infra. No subdivision of the District on any ethnic basis shall be permitted.

12.
Having considered all of the evidence, the Tribunal has concluded that the new District plan will adequately protect the legitimate interests of both of the two entities and those of the international community. See 50-57, infra.

13.
The Dayton Accords require that the entities "implement without delay" this “final and binding” Tribunal award. In the event of non-compliance, the Supervisor will have authority to issue remedial orders. In addition. this Tribunal will remain in existence until such time as the Supervisor, with the approval of the High Representative, has notified the Tribunal (a) that the two entities have fully complied with their obligations to facilitate the establishment of the new institutions herein described, and (b) that such institutions are functioning, effectively and apparently permanently, within the Brcko Opstina. Until such notification, the Tribunal will retain authority, in the event of serious non-compliance by either entity, to modify this Final Award as necessary - e.g., by placing part or all of the District within the exclusive control of the other entity.

III. THE NEED FOR A CHANGE IN GOVERNANCE

14.
Thanks to the efforts of the Supervisor, who arrived in Brcko in April 1997, progress has been made toward implementation of the Dayton Accords. As the leading example, there is general agreement that through the combined efforts of the High Representative and the Supervisor there has been a great improvement in freedom of movement, in the degree to which citizens of BiH can cross in and out of the RS part of the Brcko area. This has been an important accomplishment, in part because it contributes to the movement of commercial traffic and the enhancement of the economies of both entities.

15.
Some progress has also been made in terms of the establishment of multi-ethnic institutions in Brcko. Most notably, the constant and diligent supervision of the International Police Task Force (the "IPTF") has resulted in the establishment of the only multi-ethnic police force in the RS today. Hopefully other communities in the RS and the Federation will be able to follow suit.

16.
On the other hand, with respect to the most important of all of Dayton's objectives - the return of refugees and displaced persons to their homes or origin - the progress in the Brcko area has fallen far short of the basic standard spelled out in Paragraph 21 of the Supplemental Award of 15 March 1998. It is true, thanks almost entirely to the efforts of the international community, that in a narrow sense there has been some success in terms of returns: In the RS-held area south and west of Brcko Grad, Bosniacs and Croats returned in sufficient numbers during 1997 and 1998 to enable RS authorities to claim chat returns to the Brcko area have been greater than in any other RS municipality. But that in a sense is damning with faint praise: That achievement, such as it is, does not demonstrate "a very vigorous and consistent program of correction and [Dayton] compliance."

17.
Additionally, as further explained below, local political leaders have seriously obstructed the development of a democratic administration in Brcko.

A.
The Practical an Political Forces Impending Two-Way Returns

18.
Analysis of Brcko returns must start from the need for two-way returns. After the ethnic cleansing of Brcko during the war, Brcko Grad became essentially l00% Serb, and Serb DPs flocked in to Brcko from other parts of Bosnia and Croatia. The result, today, is that some 26,000 Serb DPs are housed in Brcko, most of them living in apartments and houses that lawfully belong to Bosniacs and Croats who were driven out in the cleansing process. The Supervisor has wisely decided against any wholesale evictions of such people, but as a practical matter a Bosniac family cannot return to its former home in Brcko unless the Serb DP family now living there moves out. In short; until a substantial number of Serb DPs move, thus making housing available to returning Bosniacs and Croats on a two-way basis, Brcko will not return to its multi-ethnic pre-war character.

19.
The political realities are that progress toward a two-way return program has been seriously impeded by various anti-Dayton Serb groups, including particularly the Serbian Democratic Party ("SDS") formerly led by Dr. Radovan Karadzic and Momcilo Krajisnik and headquarters in Pale during the war. As previously emphasized by the Tribunal in the Supplemental Award (at 7), a prime goal of SDS - and its hard-line allies in the Serbian Radical Party ("SRS") - has been to maintain the Serbs-only "ethnic purity" of the Brcko region in clear defiance of Dayton's principal objective. It was the Tribunal's conclusion a year ago that through 1997 SDS officials in Brcko had seriously obstructed the returns process. Id. 

20.
In light of Paragraph 21 of the Supplemental Award, the question arises: During 1998 did conditions change sufficiently to justify continued RS governance of Brcko? As noted a year ago, in early 1998 there was hope that SDS's hard-line control of Brcko might be dissipated by the arrival of pro-Dayton forces led by (among others) Milorad Dodik, then newly installed as Prime Minister in defiance of the SDS. Unfortunately, although Mr. Dodik made efforts in the right direction during 1998, there is considerable evidence that local SDS forces retained their hold in Brcko throughout the year and prevented pro-Dayton groups, including the so-called Sloga coalition, from effecting real change.

21.
It seems reasonably clear that the incumbent anti-Dayton forces in Brcko were encouraged when; five months ago, Nikola Poplasen, a particularly hard-line SRS leader, was elected President of Republika Srpska. Mr. Poplasen has made plain over time that he is a close ally- of the most anti-Dayton champions of Serb nationalism, including Vojislav Seselj (leader of the SRS in the FRY), and that, instead of supporting an independent Bosnia, he favors secession by the RS and a merger with Serbia; he has said that he regards such a merger as "inevitable." In the last five months Mr. Poplasen has worked diligently to preclude Mr. Dodik from continuing in office, thus undercutting compliance with Dayton in the Brcko area. Moreover, only days before the date of this Final Award Mr. Poplasen was quoted in the press as threatening to respond militarily to an adverse ruling in this proceeding, and he has recently refused to comply with the High Representative’s decision regarding civilian command authority over RS military forces. These actions have strengthened the Tribunal’s conclusion that a change from RS control is essential. Indeed, Mr. Poplasen must take major responsibility for the result being reached in this decision2.

B.
The Discouragement of Serb Departures from Brcko

22.
Dayton's multi-ethnic objective can be achieved only if responsible officials act in good faith to encourage two-way returns-encouraging those illegally occupying others' houses to exercise their right to return home, vacating the premises for the rightful owners. It is true that Annex 7 of the Dayton Accords provides that the parties are not to "interfere with the returnees' choice of destination," but efforts to encourage DPs to stay where they are and retain property illegally, as distinguished from facilitating returns, are inconsistent with Dayton.

23.
The record is clear that during 1998 hard-line SDS officials in Brcko encouraged Brcko's Serb DPs and refugees to stay where they are, whether or not recovery of their own homes elsewhere was a real possibility. Their message has been that it would be dangerous to leave and dilute the existing Serb grip on Brcko Grad. Moreover, this message has been sustained right through the year 1998, despite the Tribunal's clear call, in March 1998, for a new approach.

24.
To give a few examples, in July 1998, four months after the Supplemental Award, the SDS-allied Serb Mayor of Brcko made public statement (quoted in RS-controlled media) to the effect that it would be unwise for Serbs to leave Brcko Grad and return to the Federation. In September, two months later, an SDS-allied member of the Brcko Executive Board urged a large meeting of Serb DPs in Brcko to abandon any thought of leaving the area. And at "seminars" for DPs conducted throughout the year local officials spoke primarily in terms of staying in Brcko, in homes belonging to others, rather than encouraging returns. It may also be significant that, although RS authorities-testified that every RS municipality had been directed to prepare a plan for the facilitation of returns, Brcko was one of the few that did not comply with this direction.

25.
The failures and obstructions noted above apparently had the desired results. According to UNHCR, more than 7,600 Serbs returned officially to the Federation from various parts of the RS in 1998. Of that group, at least 4,000 Serbs returned to the Sarajevo canton, where approximately 125,000 Serbs lived before the war. But the movement from Brcko to the federation was negligible. Out of approximately 26,000 Serb DPs in Brcko, only 142 Brcko Serb families applied to return to the Federation; and many less actually moved. According to one local Serb official, in the two years,1997-98, only nine Serbs left Brcko to return to the Federation. There is evidence that although there are some 3,500 Serb DP families who came to Brcko from Sarajevo, only 23 have applied for return, and only four have actually moved. In short, it is almost surely the case that the flow of returnees out of Brcko has been very much smaller than it would have been if local officials had sought to comply with Dayton ³.

C.
The Discouragement of Bosniac and Croat Returns to Brcko
26.
The Supplemental Award of 15 March 1998 emphasizes (at 7) that during 1997 "there was systematic intimidation of any Bosniacs or Croats who explored the possibility of returning to their former homes in the [Brcko] area," the apparent objective being, once again, to maintain the Serbs-only "ethnic purity" of the region. As a result, although some Bosniacs and Croats managed to return to the region during 1997, all such returns were confined to the relatively rural areas south and west of Brcko Grad. No returns were accomplished into the Grad itself.

27.
Although the Supplementary Award (at 21) called upon local Brcko authorities to launch "a very vigorous and consistent program of correction" during 1998, something less actually occurred. The intimidation of prospective returnees was not quite as flagrant as it was in 1997, but intimidation continued to occur in various forms throughout 1998. As noted below, although an estimated 9,000 Bosniac and Croat applications for return to Brcko have been filed with appropriate authorities, only a tiny fraction of those prospective returnees have actually moved back.

28.
Predictably, there is little hard evidence of official encouragement of intimidation. but the record clearly shows a serious lack of political will to prevent such intimidation from occurring. For example, on 12 separate occasions in 1998 (in Klanac. lvici, Gluhakovac and Meraje) Serb demonstrators gathered to protest returns, harass Bosniac and Croat returnees, and obstruct house-marking by international officials. The evidence suggests that some of these demonstrations were "orchestrated" by hard line groups. Part of this practice involved "thugs" gathering crowds of protesting Serbs together and urging Serb women and children to move to the front, thus discouraging any possible police effort to move against the crowd. Although in each case police arrived at the scene and prevented actual physical harm to the targets, the latter were effectively intimidated, and no one h4s returned to the homes involved. Significantly, no arrests were made.

29.
The record also reflects various ethnically-motivated crimes against Bosniacs and Croats, again without any subsequent prosecution. As one example, one of the very few Bosniacs who actually attempted to return to Brcko Grad in 1998 (a former shop-owner who had the courage to bring his wife and daughter with him) suffered a double bombing: a hand grenade was thrown into his shop; another was used to bomb his automobile: no arrests were ever made; and the victim has prudently abandoned his effort to return.

30.
As to whether local officials should bear responsibility for the virtual absence of returns to Brcko Grad, one fact stands out from the rest: With great effort Supervisor Farrand has managed to put together a multi-ethnic government in Brcko, with the result that a number of Bosniacs and Croats who have become government officials now have an additional motivation to return to their homes in Brcko Grad (to avoid a long commute), but local Serb officials have simply refused to obey Ambassador Farrand's directions to facilitate returns by these non-Serb officials to their home city.

31.
The result is that the volume of returns to the Brcko area actually declined during the last six months of 1998. That fact, standing alone, demonstrates the plain failure of local Brcko officials to meet the standards set out in Paragraph 21 of the Supplemental Award.

D.
The Failure to Facilitate Local Multi-Ethnic Government
32.
The Supplemental Award (Paragraph 21) called upon local Brcko officials to provide "strong support for the multi-ethnic governmental institutions" being developed under international supervision, but local authorities have plainly failed to obey that direction. In the first place, the very establishment of a multi-ethnic administration was delayed beyond Supervisor Farrand's original December 31,1997 deadline; indeed, it was not finally accomplished until August 1998, after two more deadlines had passed. More troubling, despite a degree of formal or outward compliance with stated requirements for developing such institutions, the actions and attitudes of local leaders have frustrated true multi-ethnic power- sharing - at least until pressed by the international community.

33.
The lack of support for the multi-ethnic governmental institutions ranged from minor obstructionism to serious disobedience of orders issued by Supervisor Farrand. With a whole list of such episodes in evidence, we need only note a few examples. Relations between the Mayor (Serb) and the two Deputy Mayors (Bosniac and Croat) were marred by the Mayor's failure to abide by the requirement that the Deputy Mayors countersign letters to the Municipal Assembly and by the Mayor's refusal to allow the Deputy Mayors to place items on the agenda of the Executive Hoard. Serb block voting both on the Executive Board and in the Assembly effectively prevented those bodies from acting on issues that they were required to address by Supervisory orders and this Tribunal's Awards. Local leaders have also prevented ethnic integration in the lower ranks of the Brcko administration. This and other evidence demonstrates a clear pattern of resistance against, not support for, the development of democratic multi-ethnic institutions m Brcko. That fact, standing alone, calls for a change in the governance of Brcko.

IV. THE BASIC STRUCTURE OF  THE NEW DISTRICT

34.
Having set forth (in Paragraph 9, supra) the Tribunal's critical conclusion that upon an effective date to be designated by the Supervisor - hopefully by 31 December 1999 - a new governmental institution must be created through specified actions by BiH and each of the two entities, we explain below the basic plan for the new "Brcko District of Bosnia and Herzegovina" or (informally) "the District government." As noted in Paragraphs 9 and 10, since the District government will be an institution existing under BiH sovereignty, it will be subject to BiH control in those areas which are the responsibility of the BiH common institutions, and in other respects (subject to needed coordination by the Supervisor between the District and the two entity governments) the District government will operate on a self governing basis.

35.
Although the Tribunal is hereby announcing its final decision as to the basic plan for the new District, it may be premature at this point (as explained in Section VIII below) to make final rulings on certain aspects of the new system of government. Those matters are discussed in the Annex to this Award, and interested parties will have a 60-day opportunity to comment on the matters raised by the Annex. All other rulings set forth in this Final Award, however, are final and binding and shall not be the subject of further comment.

36.
The basic concept is to create a single, unitary multi-ethnic democratic government to exorcise, throughout the pre-war Brcko Opstina, those powers previously exercised by the two entities and the three municipal governments. The District government shall consist essentially of (a) the District Assembly, a legislative body whose membership will be selected through democratic elections to be scheduled by the Supervisor; (b) an Executive Board, to be selected why the Assembly; (c) an independent judiciary, to consist of two courts, trial and appellate and (d) a unified police force operating under a single command structure with one uniform and badge, with complete independence from the police establishments of the two entities.

37.
All interested parties having agreed (as previously noted) that the Supervisory regime established by the Award must continue in existence, the authority and the responsibilities of the Supervisor must now be expanded geographically and augmented as hereinafter provided in this Final Award and The Annex. Supervision shall continue until terminated by the Steering Board of the Peace Implementation Council.

38.
The initial new, responsibility of the Supervisor will be to appoint a joint implementation commission to assist him in preparing a new "Statute for District Government" and a detailed plan and schedule for the formation of the District Government. The Supervisor, in his discretion, may decide to select and include within the commission's membership representatives of BiH, the two entities, and the existing Brcko government, and he is encouraged to seek such expert advice as he deems appropriate.

39.
The laws presently applicable in the RS portion and the Federation portion of the Brcko Opstina will continue to apply in those areas until such time as the laws have been reviewed and harmonized and approved by the Supervisor or, with his approval, by the new District Assembly. When the Supervisor concludes that the IEBL has ceased to have any legal significance within the District, it will cease to exist within the District. Subject to further order of the Supervisor, existing governmental arrangements shall continue in force pending formation of the District government. In addition, the current obligations of the entities with respect to such entitlements as salaries and pensions shall remain effective until otherwise directed by the Supervisor. BiH, the entities, and existing municipal governments will take no actions that will impair the establishment of the District.

40.
The Supervisor's implementation plan must provide for severing all connections between the entities and the new District police force, which will need to be expanded and readied to exercise its law enforcement responsibilities throughout the Brcko Opstina. Except as explicitly authorized by the IPTF or the Supervisor in written regulations, no entity police or security officials may enter the District in any of official capacity, and no District police personnel will take instruction or direction from any representative of either entity or any political party.

41.
From and after a date to be established by the Supervisor, neither entity shall allow any of its military or other armed forces or supporting facilities to be based in the District. Recognizing that it may be desirable to allow a gradual phasing out of any existing military presence within the Brcko Opstina, the Supervisor is authorized and directed to work with SFOR on the scheduling of the gradual withdrawal of military forces and military facilities. The international community is encouraged to provide financial assistance to the entities in effectuating such relocations.

42.
The Tribunal recognizes that from time to time the RS may have a legitimate need to move military forces and equipment through the District, and the existing SFOR regulatory regime, under which such transit may occur with SFOR permission, will continue in place. Thereafter any such transit will take place only in accordance with the laws of BiH and the District.

43.
The Tribunal recognizes that there will be a need for coordination among the governments of BiH, the two entities, and the District on a variety or issues including questions of sharing expenses and revenues. The Supervisor will have the responsibility to effect such coordination and, failing agreement, to direct the entities to take appropriate action with respect to Brcko. The Supervisor may, if he wishes, delegate this responsibility to an existing BiH institution or to a new institution established for that purpose. The entities are hereby ordered to comply with and implement without delay any such coordination directive. regulation, or order issued by the Supervisor or his delegate.

44.
It is the Tribunal's expectation that, with a greater degree of democracy in the area and a lessening of anti-return propaganda and intimidation, which must be accompanied by increased returns-facilitation by the Federation, the existing prejudices of Brcko's Serb DPs against return to their original homes will be alleviated and that the flow of DPs out of Brcko will increase, thus facilitating returns both ways. In addition, there is reason to believe that, as DPs from both entities increasingly return home, there will be a dilution of hard-line nationalistic attitudes in both entities, thus reducing tensions overall in Bosnia and Hercegovina4 .

45.
As to the wisdom of the new District approach, the Tribunal is encouraged by the fact that a number of thoughtful people from all ethnic backgrounds in Bosnia and Herzegovina have enthusiastically supported this approach. The belief that Brcko will best be served by the new District plan is shared by respected jurists, academics, and members of moderate political parties representing all three major ethnic groups.

46.
While leaving scheduling matters to the Supervisor, it is the Tribunal's hope and expectation that the various components of the new District government will be operational, for the most part, by 31 December 1999 or within a few months thereafter.

V. RECOMMENDATIONS TO THE HIGH REPRESENTATIVE AND THE INTERNATIONAL COMMUNITY

47.
The Tribunal notes that in terms of DP and refugee returns Dayton's objectives can be achieved in the Brcko area only if a genuine effort is made to remove all obstacles to, and to provide serious encouragement for, returns to the Federation by Serb DPs presently residing in Brcko. The Sarajevo Declaration of December 1997 called for major achievements in this direction, as did Paragraph 22 of the Tribunal's Supplemental Award, but UNHCR has reported that the Federation has fallen far short of the stated goals. Accordingly, whether or not the Tribunal is in a position to direct such actions on the part of the High Representative, it takes the liberty of strongly recommending to him that he take further steps, as appropriate, to cause the Federation (a) to provide Brcko's Serb DPs with expedited, priority assistance in repossessing their properties within the Federation, (b) to provide such persons with employment and security following their returns; (c) to ensure returning Serbs a fair measure of local political control and economic participation in relevant Federation areas, including particularly Sarajevo Canton and Ilias, Ilidza, Vogosca, and Visoko Municipalities; and (d) to reduce the presence of Armija and HVO forces in areas where they may be perceived as a threat to Serb returns, including Gradacac, Srebrenik, Lukavac, Orasje, Jajce, and Drvar Municipalities. Because the largest single group of Brcko Serb DPs is from the neighboring Posavina region, the Tribunal strongly recommends that the High Representative and the Supervisor work together to eliminate obstructive behavior by local officials against such returns. It is further recommended that if the Federation tails to facilitate Serb returns to Sarajevo, the High Representative consider undertaking additional measures of international direction in the formerly Serb suburbs of Sarajevo.

48.
In the event that the High Representative imposes additional requirements upon the Federation in aid of encouraging Serb return from Brcko, the Supervisor is authorized to take Federation compliance with such requirements into account (along with all other factors that he may consider relevant) in scheduling the establishment of the District Government.

49.
It being clear that one of the major causes of tension in the Brcko area is its general economic depression and high rate of unemployment, all relevant international institutions are strongly encouraged to support and assist the Supervisor in his efforts to revitalize the District's economy in the interests of reducing tensions in the area and promoting the cause of international peace. Financial support from international donors such as the European Union, the World Bank, the United States, and the European Bank for Reconstruction and Development will be particularly important to implement this plan, and they are respectfully urged to provide the Supervisor with all necessary support in his economic revitalization efforts.

VI. PROTECTION OF THE VARIOUS INTERESTS INVOLVED

50.
In reaching its decision the Tribunal has considered the interests of the two entities as they have been explained by counsel during the several hearings. It is the Tribunal's conclusion that the new District plan will adequately protect such interests.

A. The Interests of the Republika Srpska
51.
In the course of prior hearings the RS has identified three interests that allegedly deserve protection. First, it is alleged that the Dayton Accords recognize a legal or equitable principle-the so-called principle of "territorial continuity" - which, if applied by this Tribunal, could require that the RS-held Posavina corridor as shown on the Dayton map be allowed to continue in RS custody. As noted in the Award, however, Dayton's conferment of arbitral authority to sever the corridor if so required by applicable principles of law or equity demonstrates that the parties at Dayton did not intend that any principle of "territorial continuity" be treated as controlling over other considerations. See Award 82. Moreover, although under the present decision the Brcko area will be administered on a self-governing basis by the District government, RS territory as shown on the Dayton map will remain continuous. See  11, supra.

52.
The RS continues to argue, as it has in the past, that one of Dayton's goals was to insure that in the post-Dayton world RS territory would include at least 49% of all of BiH. Nothing in this decision, however, will diminish that territorial share. Indeed, since the amount of territory added to the RS under the "condominium" arrangement will be greater than that added to the Federation, the RS’ percentage share is being increased by this Award.

53.
The RS once again argues that it needs to retain authority over the corridor for the "strategic" purpose of allowing movement of its armed forces from one part of the RS to the other, but there are at least three answers to that contention. First, whenever the RS has a legitimate need to move military forces through the District, it need only make application to SFOR for an appropriate transit permit. Second, so long as Bosnia and Herzegovina remains a unified and peaceful state as provided at Dayton, the RS has no military or "strategic" need for  an RS-controlled corridor. Third, and most importantly, apart from military transit, the RS and its citizen will continue to have an absolutely unrestricted right to move freely east and west through the District - a right that will be vigorously enforced by the new multi-ethnic and democratically oriented District police force. Thus the desired corridor will remain open for all legitimate purposes, and all legitimate "territorial continuity" will be preserved.

B. The Interests of the Federation
54.
Various interests of the Federation have been adequately discussed in the Award and the Supplemental Award. The dominant interests that remain open for discussion are (1) the Federation's political and social interest in insuring that the portion of the Brcko Opstina that lies north and east of the IEBL i.e., the RS portion of Brcko) will once more be restored as a multi-ethnic community under a multi-ethnic democratic government, thus allowing Bosniac and Croat DPs who were forced out of Brcko during the war to return to their former homes, and (2) the Federation's economic interest in insuring that the Brcko Opstina will be completely open to Federation traffic, north and south, thus insuring the preservation of a northern gateway to Croatia and Europe.

55.
We believe that it is clear, from prior discussion, that both interests will be protected under the District plan.

56.
As to the Federation's arguments in favor of a transfer of the RS portion of the Brcko Opstina to the Federation, such arguments are not without force. Indeed, had Prime Minister Dodik not newly appeared on the scene in early 1998, the Tribunal might well have made the requested transfer. See Supp. Award at 8-12. Nonetheless. it is incumbent upon the Tribunal to consider how well, during the rest of 1998, the Federation shouldered its responsibility for ensuring that those Serb DPs who wished to return to their former homes in the Federation were encouraged to do so. Since in this respect the Federation's performance in 1998 was less than satisfactory (as conceded by various Federation representatives), the Tribunal deadlines to place Federation officials in exclusive control of ethnic reintegration in Brcko, with or without supervision. The more equitable and wiser course, we believe, is to place such responsibilities in the hands of a new multi-ethnic democratic District government under international supervision.

C. The Interests of the International Community
57.
At this point, with significant progress having been made in terms of freedom of movement between the two entities, the international community's most urgent objective is to maximize the freedom of refugees and displaced persons to return to their original homes in BiH. As several witnesses made clear in earlier hearings, "there is little hope for peace" until "the unrest and discontent" arising from displacement have been alleviated through an effective returns program. See Award 85. The Tribunal has concluded that in this respect the cause of peace will be most effectively advanced by keeping Brcko returns out of the exclusive control of either of the two entities.

VII. THE LEGAL VALIDITY OF THE DISTRICT PLAN

58.
The Tribunal is satisfied that all aspects of the plan are defensible as being consistent with and not disruptive of the Constitution of BiH as adopted at Dayton.

59.
The District plan is consistent with the constitutional requirement that Bosnia and Herzegovina consist of two, and no more than two, Entities. See Const. Art. I(3). Since all territory within BiH will continue to be assigned to one entity or the other or both, it will continue to be the case that BiH consists only of the two entities.

60.
As to the institutional adjustments herein described, Article III(5)(a) explicitly authorizes BiH to "assume responsibility for" such matters as "are necessary to preserve the sovereignty territorial integrity, political independence and international personality of Bosnia and Herzegovina." This provision is also explicit that "[a]dditional institutions may be established as necessary to carry out such responsibilities." As has been clear since Dayton, the instant dispute that the potential to ignite efforts to destroy Bosnia through secession or renewed hostilities. In these circumstances, the invocation of Article III(5)(a) is both appropriate and necessary, and the creation of the new District as herein described is constitutionally authorized.

61.
The same is true of the requirement that, as of the effective date designated by the Supervisor, both entities shall be deemed to have delegated all of their powers of governance in the prescribed area to the District government. Like BiH, both entities are bound by Dayton Annex 2 to "implement" the Tribunal's direction that such a delegation be made5 . All powers thereafter exercised by the District will, of course, continue for constitutional purposes to be "governmental functions and powers. . . of the entities." See BiH Constitution Article III(3)(a).
62.
Given the clear meaning of Dayton Annex 2 as to the "binding" effect of this decision upon BiH and both entities, their respective judicial and parliamentary institutions are equally bound to honor and implement the Tribunal's rulings. 

VII. FUTURE ADJUSTMENTS IN THE ANNEX PROVISIONS

63.
The Tribunal recognizes that at the hearings of 8-15 February 1999 the two parties did not have an opportunity to examine and comment upon the provisions of the Annex (since it was not yet available). It is thus possible that, based on experience, the two entity governments and other interested parties may be able now to identify parts of the Annex that are not realistic or which in fairness ought to be improved. Accordingly, all such parties shall be afforded an opportunity to provide written comments on the Annex provided that such comments are received no later than 60 days following the date of this Final Award. Following receipt of any such comments the Tribunal will either keep the Annex as is or make modifications if appropriate. All such written comments should be directed to the terms of the Annex and not reargue other issues resolved in this Final Award. 

64.
The Tribunal strongly urges BiH and both entities to consider, as soon as possible, whether they might not be better off to engage in inter-party negotiations as to the final terms of the Annex, rather than leaving the final formulation to the Tribunal. If the parties would consider it useful, the Tribunal would be happy to make its best efforts to enlist an international intermediary to assist in negotiating terms satisfactory to both sides.

VIII. PENALTIES FOR NON-COMPLIANCE

65.
The Dayton Accords require that the entities "implement without delay" this "final and binding" Tribunal Award, and the District plan cannot succeed without cooperative compliance by both entities. Therefore, serious non-compliance will be subject to penalties in the form of additional relief.

66.
Given the breadth of the powers enjoyed by the Supervisor (until the supervisory regime has terminated by the PIC Steering Board), the Supervisor may decide, in his discretion. To formulate penalties to be imposed by supervisory order.

67.
To provide the Supervisor with an alternative remedy, this Tribunal will retain jurisdiction over this dispute until such time as the Supervisor, with the approval of the High Representative, has notified the Tribunal (a) that the two entities have fully complied with their obligations to facilitate establishment of the new institutions herein described, and (b) that such institutions are functioning, effectively and apparently permanently, within the Brcko Opstina. Until such notification, the Tribunal will retain authority to modify this Final Award as necessary in the event of serious non-compliance by one or the other of the entities.

68.
Without limiting the generality of the foregoing, modification of the Final Award by the Tribunal may include provisions for transferring the District entirely out of the territory of the non-complying entity and placing it within the exclusive control of the other.

IX. AUTHENTICITY

69.
The English language text of this Final Award shall be the authentic text for all purposes6. 

__________________


         _________________     __________________

Robe B.Owen 

Cazim Sadikovic
 Vitomir Popovic
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Arbitrator 
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ANNEX

The Tribunal's District plan contemplates that, on a schedule to be devised by the Supervisor, the new Brcko District of Bosnia and Herzegovina will be established with the following features and characteristics (although the following proposals are subject to modification in light of any written comments received from interested parties within 60 days of the date of the Final Award of which this Annex a part). All implementation issues not addressed in this Annex shall be resolved by the Supervisor in consultation with the parties.

1. Status of District Residents
All residents of the District who are citizens of BiH shall have the right to elect to be also a citizen of one or the other entity (but not both), regardless of where they live in the District. No resident of the District shall be treated by either entity as being subject to entity taxes or compulsory military service. Any persons who return from the District to either entity shall be subject to entity taxes and military service only as provided by the High Representative. Bosniacs. Croats, Serbs, and Others shall be constituent peoples of the District.

2. The District Assembly
All legislative responsibilities within the District shall he vested in the District Assembly. The total membership, composition, and modality of selection or the Assembly shall be as specified by the Supervisor in the. Statute for District Government. This initial election of members of the Assembly shall take place when and as directed by the Supervisor, and subsequent elections shall take place as provided by enactment of the Assembly with approval of the Supervisor. If he deems it necessary, the Supervisor may devise and incorporate into the Statute (1) an "ethnic formula" designed to minimize the incentive for any ethnic group to seek to increase its population in the District in order to achieve exclusive political control, and/or (2) a provision for "vital interests" protection.

3. The Executive Board
The Supervisor may include in the Statute such provisions as may be necessary (a) to permit the day-to-day management of the Brcko District to be placed in the hands of a professional city manager (hereinafter "the District Manager"), and (b) to change the responsibilities of the Brcko Executive Board in such a way that it will serve as a body giving general policy guidance to the District Manager in accordance with enactments by the Assembly and the orders of the Supervisor. The Statute may incorporate an "ethnic formula" relating to Executive Board membership.

4. District Manager
If the Supervisor's Statute provides for a District Manager, the latter's essential function shall be to provide municipal services as efficiently as possible to all citizens of the District without any ethnic discrimination whatever. In the Statute the Supervisor may incorporate an appropriate "ethnic formula" to ensure an appropriate distribution of jobs in the public sector among the various ethnic groups, It shall be the responsibility of the District Manager, once appointed, to ensure that all municipal employees are compensated (in terms of their total remuneration from all governmental and political sources) on an equitable basis and without favoritism based on membership in any particular ethnic group or political party.

5. Judicial and Penal System
The Statute shall specify the number of judicial posts at the trial and appellate levels, and the Supervisor shall make the initial appointments of (a) the members of the District Judiciary, and (b) the Prosecutor. Subsequent appointments shall be made by the Brcko Executive Board subject to the approval of the Assembly and the Supervisor. All such appointments shall be made in accordance with any "ethnic formula" specified in the Statute. All persons appointed to such positions must be professionally qualified. 

Since the Tribunal considers that as a general rule persons sentenced to imprisonment should not be confined in prisons administered by the entities. the Supervisor and later the Executive Board will be responsible for procuring (e.g., by purchase or lease) prison premises to be administered by the Municipal Manager (if appointed). Persons sentenced to imprisonment shall be sent to entity prison facilities only with the Supervisor's approval.

6. Law Revision Commission
The Supervisor shall appoint a three-member commission with responsibility for proposing n modifications of existing laws to produce a uniform system of laws throughout the District. The commission shall be chaired by an international jurist and include a representative of the Federation and a representative of the RS, all of whom will be selected by the Supervisor. The commission's recommendations will be submitted to the Assembly for approval and thereafter be subject to the approval of the Supervisor. If the Assembly fails to act after a reasonable time, the Supervisor may himself render a decision on the commission's recommendations.

7. Law Enforcement
The Statute shall specify the structure of the District Police Department and shall provide for continuing IPTF guidance. The Chief of Police shall be appointed by the Brcko Executive Board with the approval of the Assembly and the Supervisor. The Statute may also provide for an appropriate "ethnic formula" covering the entire police force and staff. The Statute shall emphasize that the principal responsibilities of the District Police Force shall be, not only to provide normal law-enforcement functions throughout the District. but also to ensure complete freedom of movement within the District with particular emphasis on freedom of movement both between the eastern arid western portions of Republika Srpska and between the Federation and Croatia.

8. Customs Service
The Statute shall provide for the establishment of a District Customs Service which shall, in accordance with current practice, collect duties at the border. The Supervisor is encouraged to ensure that the District Customs Service aggressively and effectively enforces BiH customs law throughout the District and in the "Arizona market". If appropriate. an "ethnic formula" may be employed in staffing the Customs Service.

9. Taxation and Financial Matters
After consultations with representatives of OHR, BiH, and the two entities, the Supervisor shall make provision in the Statute for an appropriate system of taxation within the District. Responsibility for the preparation of an annual District budget shall be that of the Brcko Executive Board (acting in consultation with the District Manager, if appointed), and the budget shall than be submitted to the Brcko Assembly and the Supervisor for approval. The budget should include an estimate as to how much revenue will be raised within the District. Any "short-fall" will be financed by the entities, two-thirds from the Federation and one-third from the RS, except as otherwise agreed or as directed by the Supervisor or his designee. Any necessary coordination of the financial affairs of the District with those of the entities shall be provided by the Supervisor or his designee for such purposes. See 43 of Final Award.

10. Voting
Every otherwise eligible resident of the District who is a citizen of BiH shall be entitled to vote (a) for the District Assembly; (b) for the BiH Presidency and the BiH House of Representatives by casting a ballot in the entity (if any) of which the voter has elected to be a citizen; and (c) in the elections of the entity of his or her choice. All such voting shall be in accordance with regulations to be promulgated by the Supervisor, and the conduct of the elections shall be supervised by OSCE.

11. Symbols
The District Assembly shall determine all symbols for the District, provided that all such symbols shall be politically and ethnically neutral and subject to final approval by the Supervisor. There shall be no specific flag for the District other than the flag of Bosnia and Herzegovina. The flags of both entities may be flown within the District, but the flag of one entity will not be flown without the other being flown on essentially equal terms. Both the Latinic and Cyrillic alphabets will be used on essentially' equal terms for all official purposes. Any citizen of the District shall have the right to request the issuance of official documents in any of the three officially-recognized languages and shall have the right to use any such language in official and all other correspondence, The District government and the Supervisor shall be responsible for issuance of a District identification card.

12. Educational Curriculum

Each school within the District will continue to use its existing curriculum for the remainder of the 1999 academic year. As to subsequent years, the Supervisor will establish an Educational Committee with representation from all ethnic groups and appropriate BiH agencies and international community officials. The Supervisor will have final decision-making authority in such matters throughout the period of supervision, after which that authority will be in the hands of the Executive Board.

13. Public Properties
The Supervisor shall have authority (a) to transfer, as necessary, the ownership of public assets within the District from the entities to the District government, and (b) to establish a system of regulation for the operation of public utilities and. enterprises.

END
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KONA^NA ODLUKA
I
PREDMET SPORA PRED TRIBUNALOM
1.
Kao {to je navedeno u ranijim odlukama Tribunala
, na Dejtonskoj konferenciji 1995. godine predstavnici dva pod-dr`avna entiteta Bosne i Hercegovine (BiH), Federacija BiH i Republika Srpska (RS) nisu mogli da se dogovore kom entitetu bi trebalo da pripadne oblast Br~ko u sjevero-isto~noj Bosni.  Po{to nije do{lo do sporazuma, oblast Br~ko je na Dejtonskoj mapi privremeno stavqena pod kontrolu RS, mada su se strane dogovorile da se odluka o budu}em upravqawu oblasti Br~ko prepusti ovom me|unarodnom arbitra`nom Tribunalu.

2.
Odlukom Tribunala od 15. februara 1997. godine je detaqno obja{wen {iroki obim ovla{}ewa koja je Tribunal morao imati da bi rije{io ovaj izuzetno te`ak spor.  Vidi Odluku, paragraf 38.  I same strane su se borile sa ovim pitawem tokom dvadeset-jednodnevne Dejtonske konferencije, da bi pregovori o Br~kom kona~no krahirali pred sam kraj konferencije.  Stoga je na neki na~in finalna faza arbitra`nog postupka zapravo i finalna faza procesa mirovnih pregovora u Dejtonu.  Da bi se ovaj proces priveo kraju, strane (ukqu~uju}i Bosnu i Hercegovinu i oba entiteta) su se izri~ito slo`ile da }e arbitra`na odluka predsjedavaju}eg arbitra biti “kona~na i obavezuju}a” i da }e je strane “primjeniti bez odlagawa”. Vidi Aneks 2 Dejtonskog sporazuma i Odluku, paragraf 5.       

3.
Op{te je gledi{te da postoje tri osnovne mogu}nosti.  Jedna je da se Br~ko dodijeli Federaciji, koja tvrdi da pola`e pravo na osnovu slede}ih kqu~nih razloga: (a) da je istorijski gledano, op{tina Br~ko bila uglavnom naseqena Bo{wacima i Hrvatima, kao i da je bila vitalan sjeverni prolaz iz centralne Bosne ka Evropi; (b) da bi bilo beskrupulozno da RS zadr`i iskqu~ivu kontrolu nad gradom koji su Srbi zauzeli i “etni~ki o~istili” tokom rata i (v) da bi jedini pravedni rezultat bio dodijeliti Br~ko Federaciji.

Druga mogu}nost je da se prihvati tvrdwa RS da pola`e pravo na trajno upravqawe zbog toga {to, bez obzira na istorijski aspekat, koridor u oblasti Br~ko du` rijeke Save predstavqa vitalnu strate{ku vezu izme|u dva dijela RS.  Republika Srpska tvrdi da bi bilo koja promjena u odnosu na weno iskqu~ivo pravo posjedovawa dovela do kr{ewa navodnog principa o teritorijalnom kontinuitetu, kao i dejtonskog ciqa da se RS dodijeli kontrola nad 49% teritorije BiH.

Tre}e, prethodne odluke Tribunala su nagovijestile mogu}nost da bi duhu Dejtonskog sporazuma najvi{e odgovarala varijanta prema kojoj se Br~ko izuzima iz iskqu~ive kontrole ijednog entiteta i stavqa pod upravu nezavisne Vlade Distrikta pod ekskluzivnim suverenitetom BiH.  Vidi Odluku, paragraf 103-104 i Kona~nu odluku, paragraf 27.       


4.
U ciqu iznala`ewa pravednog i pravi~nog rje{ewa ovog spora koje bi bilo u duhu Dejtonskog sporazuma, prethodne dvije odluke Tribunala su (a) stvorile me|unarodni re`im nadzora u oblasti Br~ko sa ciqem da se strane usmjere ka po{tovawu Dejtonskog sporazuma i (b) suzile predmet spora i koncentrisale ga na jedno su{tinsko pitawe.  Ta~nije, na osnovu arbitra`nih rasprava vo|enih 1997. i 1998. godine Tribunal je ustanovio da je RS nakon Dejtona, a tokom perioda svoje kontrole nad oblasti Br~ko,  “sistematski odbijala da sprovede (zapravo, kr{ila) Dejtonski sporazum u oblasti Br~ko”.  Dopunska odluka, paragraf 21.  Odlukom iz 1998. godine je RS izri~ito upozorena da }e u kona~noj rundi arbitra`nih rasprava krajem godine morati “aktivnim djelovawem jasno da doka`e da je zaista promijenila svoju orijentaciju i opredijelila se za trajni program punog sprovo|ewa Dejtonskog sporazuma”, ukqu~uju}i konkretne dokaze vezane za “zna~ajne nove rezultate u pogledu povratka biv{ih stanovnika Br~kog” i “~vrstu podr{ku multietni~kim vladinim ustanovama” koje su u to vrijeme bile formirane pod me|unarodnim nadzorom.  Tribunal je izri~ito naglasio da }e prilikom arbitra`nih rasprava 1999. godine “o~ekivati da od RS dobije dokaze vezane za aktivan i dosledan program promjene orijentacije i po{tovawa propisa”, te da }e Tribunal, ukoliko do toga ne do|e, biti prisiqen da “oslabi pozicije RS u oblasti Br~ko”.  Stoga, osnovno pitawe pred Tribunalom sada predstavqa da li je na raspravama u Be~u od 8. do 17. februara 1999. godine RS u dovoqnoj mjeri ispunila svoj teret dokazivawa.

5.
Smatramo da je sazrio trenutak za kona~nu odluku o budu}em upravqawu oblasti Br~ko.  Oba entiteta su tra`ila da Tribunal donese kona~nu odluku sada.  [tavi{e, na nedavnoj raspravi je re~eno da, uprkos dejtonskom ciqu da se raseqena lica vrate svojim predratnim domovima, srpska raseqena lica u Br~kom se vremenom sve vi{e vezuju za to mjesto, dok Bo{waci i Hrvati iz Br~kog gube nadu na povratak u Br~ko i sele se u druga podru~ja.  Stoga, bilo kakvo odlagawe u arbitra`nom postupku }e i daqe smawivati {anse za etni~ku reintegraciju u oblasti Br~ko.  Supervizor je tako|e naglasio da }e do dono{ewa Kona~ne odluke, biti takore}i nemogu}e ubijediti kako dr`ave donatore, tako i privatne investitore da ulo`e sredstva u prijeko potrebno ekonomsko o`ivqavawe ove stagnantne oblasti.  Kona~no, vjerovatno je da }e daqe odlagawe finalne odluke po ovom pitawu -- jedinom preostalom nerije{enom pitawu nakon Dejtona -- predstavqati prepreku za razvoj cijele BiH. 

II
REZIME ZAKQU^AKA
6.
Tokom rasprava u Be~u 1999. godine RS nije ispunila zahtjeve Dopunske odluke od 15. marta 1998. godine u pogledu tra`enih dokaza.  Umjesto da predstavqeni dokazi demonstriraju “aktivan i doslijedan program promjene orijentacije i po{tovawa (Dejtonskog sporazuma i prethodnih arbitra`nih odluka) tokom 1998. godine”, oni su pokazali da su, i pored dobrih namjera premijera RS Milorada Dodika, tokom 1998. godine srpsko politi~ko vo|stvo koje je imalo direktnu lokalnu kontrolu u Br~kom, a naro~ito pojedinci povezani sa anti-dejtonski orijentisanim strankama kao {to su SDS i SRS, kako lokalno, tako i na nivou entiteta tolerisali, a ~ini se i podr`avali zna~ajni stepen opstrukcije ciqeva Dejtonskog sporazuma i Tribunala, posebno u pogledu te`wi da se (a) podstakne i omogu}i povratak raseqenih lica i izbjeglica u wihove predratne domove, (b) potpomogne razvoj demokratskih multietni~kih ustanova i (v) ostvari saradwa sa me|unarodnim re`imom nadzora.  

7.
Tribunal je tako|e zakqu~io kako se nivo lokalnog opstrukcionizma najvjerovatnije ne}e efikasno umawiti sve dok se anti-dejtonskim politi~kim elementima, posebno strankama poput SDS-a i SRS-a koje predvodi novoizabrani predsjednik RS Nikola Popla{en, dozvoqava da zadr`e dominantnu ulogu u dijelu oblasti Br~ko koji se nalazi u okviru RS.  Zapravo, da su pro-dejtonski orijentisane strukture mogle da sprovedu svoje programe u Br~kom tokom protekle godine, sada{wa odluka Tribunala da zatra`i promjenu u upravi vjerovatno ne bi bila potrebna, ali nepomirqivost SDS-a i SRS-a nije ostavila Tribunalu drugi izbor.     

8.
Po{to se sve strane jednoglasno sla`u da me|unarodni re`im nadzora mora neograni~eno ostati na snazi u oblasti Br~ko, logi~no je dozvoliti da se neophodna promjena obavi prema dobro isplaniranom rasporedu, kako bi se izbjegle iznenadne promjene koje mogu nepotrebno da pogor{aju situaciju.  Supervizor }e biti zadu`en da isplanira i sprovede dole opisane promjene u narednih nekoliko mjeseci, a svako odbijawe saradwe u implementaciji wegovog programa }e biti o{tro ka`weno, {to podrazumijeva i krajwu mogu}nost da se Br~ko stavi pod iskqu~ivu kontrolu jednog entiteta.  Vidi paragraf 65-68, dole.  U me|uvremenu, do implementacije plana Supervizora o Distriktu, osta}e na snazi me|uentitetska granica, postoje}i zakoni i vladine strukture, ukqu~uju}i one koje se odnose na isplatu plata slu`benicima.  Vidi paragraf 39 dole.  

9.
Na osnovu obaveza koje su preuzeli BiH i oba entiteta u pogledu “neodlo`nog sprovo|ewa” odluke Tribunala, i od dana koji odredi Supervizor, smatra}e se da su entiteti delegirali sva svoja ovla{}ewa vezana za upravqawe u predratnoj op{tini Br~ko novoj ustanovi -- multietni~koj demokratskoj vladi poznatoj kao “Br~ko Distrikt Bosne i Hercegovine” pod ekskluzivnim suverenitetom Bosne i Hercegovine.  Pravni efekat }e se sastojati u trajnom prestanku ovla{}ewa oba entiteta na teritoriji op{tine i wenom ponovnom uspostavqawu u obliku jedinstvene administrativne jedinice. 

10.
Kao ustanova koja postoji pod suverenitetom Bosne i Hercegovine, nova vlada Distrikta }e spadati pod nadle`nosti zajedni~kih ustanova BiH, onako kako su te nadle`nosti navedene u Ustavu BiH.  Sva druga ovla{}ewa vezana za upravqawe na teritoriji op{tine Br~ko }e, po delegirawu od strane entiteta, ostvarivati iskqu~ivo vlada Distrikta, uz koordinaciju sa vladama oba entiteta koja }e se vr{iti pod nadzorom.  Vidi paragraf 43 dole.   Supervizor }e biti zadu`en za sveukupnu koordinaciju, kao i za izdavawe potrebnih direktiva kako bi se osiguralo da entiteti ispune svoje obaveze u odnosu na novi Distrikt.  Supervizor mo`e ovu nadle`nost delegirati odgovaraju}oj ustanovi BiH.  Ovom odlukom se entitetima nala`e da neodlo`no sprovedu sve direktive, propise ili naloge koje izda Supervizor ili ustanova koju on opunomo}i.  Tribunal je siguran da je ovakvo rje{ewe potpuno u skladu sa Ustavom BiH.  Vidi paragrafe 58-62 dole.  

11.
Po uspostavqawu novog Distrikta, wegova cjelokupna teritorija (tj. predratna op{tina Br~ko) }e postati zajedni~ka svojina (tzv. kondominijum) koja istovremeno pripada i jednom i drugom entitetu: teritorija RS }e obuhvatati cijelu op{tinu, {to va`i i za teritoriju Federacije.  Pa ipak, entiteti ne}e imati nikakvih ovla{}ewa unutar granica Distrikta, kojim }e upravqati unitarna vlada.  Postoje}e zakonodavstvo entiteta nastavi}e da se primjewuje na teritoriji Distrikta sve dok ne bude modifikovano odlukom Supervizora ili Skup{tine Distrikta, a me|uentitetska granica }e postojati u Distriktu sve dok Supervizor ne odredi da vi{e nema pravnog zna~aja, te da se mo`e ukinuti.  Vidi paragraf 39 dole.  Ne}e se dozvoliti nikakva podjela Distrikta na etni~koj osnovi.

12.
Razmotriv{i sav dokazni materijal, Tribunal je zakqu~io da }e novi plan o Distriktu adekvatno za{tititi legitimne interese oba entiteta i me|unarodne zajednice.  Vidi paragraf 50-57 dole. 

13.
Dejtonski sporazum zahtijeva da oba entiteta “bez odlagawa sprovedu” ovu “kona~nu i obavezuju}u” odluku Tribunala.  U slu~aju nepridr`avawa, Supervizor }e biti ovla{}en da donese odgovaraju}e korektivne mjere.  Pored toga, ovaj Tribunal }e nastaviti da postoji sve dok Supervizor, uz odobrewe Visokog predstavnika, ne obavijesti Tribunal : (a) da se oba entiteta u potpunosti pridr`avaju svojih obaveza da podr`e uspostavqawe novih ustanova opisanih u ovoj Odluci i (b) da te ustanove funkcioni{u efikasno i, po svemu sude}i, trajno, na teritoriji op{tine Br~ko.  Do dobijawa takvog obavje{tewa, Tribunal }e zadr`ati ovla{}ewe da, u slu~aju ozbiqnog nepridr`avawa odredbi od strane jednog entiteta, po potrebi modifikuje ovu Kona~nu odluku, i tako, na primjer, dio Distrikta ili cijeli Distrikt stavi pod iskqu~ivu kontrolu drugog entiteta.                      

III
POTREBA ZA PROMJENOM UPRAVE
14.
Zahvaquju}i naporima Supervizora, koji je stigao u Br~ko u aprilu 1997., do{lo je do progresa u implementaciji Dejtonskog sporazuma.  Kao glavni primjer navodimo op{te mi{qewe da je putem zajedni~kih napora Visokog predstavnika i Supervizora postignut veliki napredak po pitawu slobode kretawa, odnosno mogu}nosti gra|ana BiH da se kre}u preko teritorije RS u oblasti Br~ko.  Ovo je veliki uspjeh, djelimi~no usled toga {to doprinosi trgovinskom prometu i stimulaciji privreda oba entiteta.

15.
Tako|e je postignut odre|eni napredak u pogledu uspostavqawa multietni~kih ustanova u Br~kom.  Posebno treba ista}i da je konstantno i revnosno nadgledawe me|unarodnih policijskih snaga (IPTF) dovelo do uspostavqawa jedine multietni~ke policije u RS u ovom trenutku.  Nadamo se da }e druge zajednice u Republici Srpskoj i Federaciji mo}i da slijede ovaj primer.

16.
Sa druge strane, u pogledu najva`nijeg Dejtonskog ciqa -- povratka izbjeglica i raseqenih lica u wihove predratne domove -- rezultati postignuti u Br~kom su daleko ispod osnovnog standarda navedenog u paragrafu 21 Dopunske odluke od 15. marta 1998.  Ta~no je da je, skoro iskqu~ivo zahvaquju}i naporima me|unarodne zajednice, usko gledano postignut odre|eni uspjeh u pogledu povrataka: na teritoriji RS ju`no i zapadno od grada Br~ko 1997. i 1998. godine se vratilo dovoqno Bo{waka i Hrvata da bi vlasti RS mogle da tvrde da u oblasti Br~ko ima vi{e povrataka nego u bilo kojoj drugoj op{tini na teritoriji RS.  Ali, ovo je u su{tini jadna pohvala: rezultat, sam po sebi, ne demonstrira postojawe “aktivnog i doslijednog programa vezanog za promjenu orijentacije i po{tovawe Dejtonskog sporazuma”. 

17.
Osim toga, kao {to je daqe navedeno, lokalno politi~ko vo|stvo je ozbiqno onemogu}avalo razvoj demokratske administracije u Br~kom.

 A. 
Realni i politi~ki faktori koji spre~avaju dvosmjerni povratak 
18.
Analiza povrataka lica u oblasti Br~ko mora po~eti od potrebe za dvosmjernim povratkom.  Posle etni~kog ~i{}ewa Br~kog u toku rata, grad Br~ko je de facto postao sto procentno srpski grad, pri ~emu su srpska raseqena lica do{la u velikom broju iz drugih dijelova Bosne i Hrvatske.  To je dovelo do toga da je danas u Br~kom smje{teno oko dvadeset i {est hiqada srpskih raseqenih lica, uglavnom u stanovima i ku}ama ~iji su zakonski vlasnici, Bo{waci i Hrvati, protjerani tokom procesa ~i{}ewa.  Supervizor se mudro opredijelio protiv masovnog iseqavawa tih lica iz wihovih novih domova, ali prakti~no gledano, jedna bo{wa~ka porodica se ne mo`e vratiti u svoju biv{u ku}u u Br~kom dok se porodica srpskih raseqenih lica odatle ne iseli.  Ukratko, dok se zna~ajan broj srpskih raseqenih lica ne preseli i tako oslobodi stambeni prostor povratnicima bo{wa~kog i hrvatskog porijekla, Br~ko ne}e povratiti svoj predratni multietni~ki sastav.   

19.
Politi~ka stvarnost je takva da je napredak ka programu dvosmjernog povratka ozbiqno onemogu}avan od strane raznih srpskih, anti-dejtonski nastrojenih grupa, naro~ito Srpske demokratske stranke (SDS) koju su ranije predvodili dr. Radovan Karaxi} i Mom~ilo Kraji{nik i ~ije je sjedi{te tokom rata bilo na Palama.  Kao {to je Tribunal naglasio u svojoj Dopunskoj odluci (paragraf 7), glavna namjera SDS-a i wenih radikalnih saveznika iz Srpske radikalne stranke (SRS) je bilo o~uvawe etni~ki ~iste srpske oblasti Br~ko, {to jasno prkosi osnovnom ciqu Dejtonskog sporazuma.  Prije godinu dana Tribunal je zakqu~io da su tokom 1997. godine zvani~nici SDS-a u Br~kom ozbiqno spre~avali proces povratka izbjeglica. Id.  

20.
U vezi sa paragrafom 21 Dopunske odluke postavqa se slede}e pitawe:  da li su se tokom 1998. godine uslovi dovoqno promijenili da bi se opravdalo daqe upravqawe oblasti Br~ko od strane RS?  Kao {to je re~eno prije godinu dana, po~etkom 1998. godine postojala je nada da }e kontrola Br~kog od strane radikalnih snaga SDS-a oslabiti dolaskom na vlast pro-dejtonski orijentisanih snaga na ~elu sa (izme|u ostalih) Miloradom Dodikom, novopostavqenim premijerom koji je izabran uprkos protivqewu SDS-a.  Na`alost, iako je g. Dodik ~inio napore u pravom smjeru tokom 1998. godine, postoje zna~ajni dokazi da su lokalne snage SDS-a zadr`ale svoju kontrolu u oblasti Br~ko tokom cijele godine i sprije~ile pro-dejtonski orijentisane grupe, ukqu~uju}i tzv. koaliciju “Sloga” da sprovedu istinske promjene.  

21.
Relativno je jasno da su vladaju}e anti-dejtonske snage u Br~kom bile ohrabrene dolaskom na vlast Nikole Popla{ena, izrazito radikalnog vo|e SRS-a, koji je prije pet mjeseci izabran za predsjednika Republike Srpske. G. Popla{en je tokom vremena jasno stavio do znawa da je izrazito blizak najqu}im protivnicima Dejtona me|u srpskim nacionalistima, me|u kojima je i Vojislav  [e{eq (vo|a SRS u SRJ), te da podr`ava otcjepqewe RS i weno pripajawe Srbiji, a ne nezavisnu Bosnu.  On je izjavio da takvo pripajawe smatra “neizbje`nim”. U toku posledwih pet mjeseci g. Popla{en je revnosno radio na tome da onemogu}i g. Dodika u daqem obavqawu funkcija, i time podrivao sprovo|ewe Dejtonskog sporazuma u oblasti Br~ko.  [tavi{e, samo nekoliko dana prije dono{ewa ove Kona~ne odluke u {tampi je citirana izjava g. Popla{ena u kojoj prijeti da }e na nepovoqnu odluku u ovom postupku odgovoriti vojnim putem.  On je nedavno tako|e odbio da sprovede odluke Visokog predstavnika vezane za civilnu komandu vojnim snagama RS.  Ovakvi postupci su u~vrstili mi{qewe Tribunala da je neophodna promjena u odnosu na kontrolu RS u Br~kom.  [tavi{e, g. Popla{en mora da snosi glavnu odgovornost za ishod ove odluke.


B.
Obeshrabrivawe odlaska Srba iz Br~kog

22.
Multietni~ki ciq Dejtona se mo`e posti}i samo ukoliko odgovorne vlasti bona fide stimuli{u dvosmjerni povratak -- podsti~u}i one koji nezakonito `ive u tu|im ku}ama da iskoriste svoje pravo povratka  i tako oslobode stambeni prostor za zakonite vlasnike.  Ta~no je da Aneks 7 Dejtonskog sporazuma zahtjeva da strane ne treba da “se mije{aju u izbor odredi{ta povratnika”, ali poku{aji da se raseqena lica navedu da ostanu tamo gdje jesu i nezakonito zadr`e tu|u imovinu, ne samo da ne olak{avaju povratak, ve} predstavqaju kr{ewe Dejtonskih odredbi.         


23.
Potpuno je jasno da su tokom 1998. godine radikalni zvani~nici SDS-a u Br~kom podsticali srpska raseqena lica i izbjeglice u Br~kom da ostanu tamo gdje jesu bez obzira na to da li je za wih bilo realno mogu}e vratiti se u svoje domove.  Pri tome, koristili su argument da bi bilo opasno napustiti Br~ko i oslabiti postoje}u srpsku kontrolu nad gradom Br~ko.  [tavi{e, ovaj argument je kori{}en tokom ~itave 1998. godine uprkos jasnom zahtjevu Tribunala u martu 1998. godine da se ovaj pristup promijeni.             


24.
Kao primjer navodimo da je u julu 1998. godine, ~etiri mjeseca poslije dono{ewa Dopunske odluke, srpski gradona~elnik Br~kog, pristalica SDS-a, davao javne izjave (navedene u sredstvima javnog informisawa pod kontrolom RS) o tome da ne bi bilo pametno da Srbi napuste grad Br~ko i vrate se u Federaciju.  Dva mjeseca kasnije, u septembru, ~lan Izvr{nog odbora Br~kog i pristalica SDS-a je na velikom skupu srpskih raseqenih lica u Br~kom apelovao da se zaboravi bilo kakva pomisao na odlazak iz te oblasti.  Tako|e, na “seminarima” za raseqena lica koji su odr`avani u toku godine lokalni zvani~nici su uglavnom zagovorali ostajawe u Br~kom u tu|im ku}ama, umjesto povratka u svoje domove.  Osim toga, mo`da je zna~ajno i to da je, iako su zvani~nici RS tvrdili kako je svakoj op{tini RS nalo`eno da pripremi plan za podsticawe povrataka, Br~ko bila jedna od malobrojnih op{tina koja nije postupila po ovoj direktivi.


25.
Navedeni propusti i onemogu}avawa su o~igledno postigla `eqeni rezultat.  Prema podacima UNHCR-a, vi{e od 7.600 Srba se 1998. zvani~no vratilo u Federaciju iz raznih djelova RS.  Od tog broja, najmawe 4.000 Srba se vratilo u Sarajevski kanton, gdje je prije rata `ivjelo otprilike 125.000 Srba.  Ali, 
povratak lica iz Br~kog u Federaciju je bio zanemarqiv.  Od pribli`no 26.000 srpskih raseqenih lica u Br~kom, samo su 142 srpske porodice podnijele zahtjev za povratak u Federaciju; mnogo mawe ih se zapravo preselilo.  Prema izjavi jednog lokalnog srpskog zvani~nika, tokom dvije godine, 1997-1998, samo devet Srba je napustilo Br~ko da bi se vratilo u Federaciju.  Postoje podaci o tome da iako je otprilike 3.500 porodica srpskih raseqenih lica do{lo u Br~ko iz Sarajeva, samo dvadeset i tri porodice je podnijelo zahtjev za povratak, od kojih se samo ~etiri zapravo i vratilo.  Ukratko, skoro je potpuno sigurno da je broj povratnika iz Br~kog bio daleko mawi nego {to bi bio da su lokalni zvani~nici poku{avali da sprovedu odredbe Dejtonskog sporazuma.
  

C.
Obeshrabrivawe povratka Bo{waka i Hrvata u Br~ko

26.
Dopunska odluka od 15. marta 1998. godine (u paragrafu 7) nagla{ava da je tokom 1997. godine “postojalo sistematsko zastra{ivawe svih Bo{waka i Hrvata koji su ispitivali mogu}nost povratka u svoje biv{e domove u oblasti (Br~ko)”, pri ~emu je ponovo o~igledan motiv bilo o~uvawe “etni~ki ~istog” srpskog regiona.  Usled toga, iako su neki Bo{waci i Hrvati uspjeli da se vrate u region tokom 1997. godine, uglavnom su se vra}ali u ruralna podru~ja ju`no i zapadno od grada Br~ko.  Niko se nije vratio u sam grad.  

27.
Iako je Dopunska odluka (u paragrafu 21) zahtijevala od lokalnih vlasti u Br~kom da otpo~nu “aktivan i doslijedan program promjene orijentacije” tokom 1998. godine, u stvarnosti je postignuto mnogo mawe.  Zastra{ivawe potencijalnih povratnika nije bilo tako otvoreno kao 1997. godine, ali se i daqe nastavilo u raznim oblicima tokom 1998. godine.  Kao {to je navedeno dole, iako je mjerodavnim vlastima podnijeto otprilike devet hiqada zahtjeva Bo{waka i Hrvata za povratak u Br~ko, samo mali dio potencijalnih povratnika se zapravo vratio.  


28.
Kao {to se i moglo o~ekivati, malo je ~vrstih dokaza o zvani~nom podsticawu zastra{ivawa, ali rezultati jasno ukazuju na ozbiqan nedostatak politi~ke voqe da se sprije~e takva zastra{ivawa.  Na primjer, u dvanaest odvojenih navrata u toku 1998. godine (na Klancu, na Ivicima, u Gluhakovcu i na Merajama) srpski demonstranti su se okupili da bi protestovali, uznemiravali bo{wa~ke i hrvatske povratnike i spre~avali me|unarodne zvani~nike da ozna~e ku}e.  Postoje dokazi o tome da su neke od ovih demonstracija bile “orkestrirane” od strane radikalnih grupa.  Jedna od taktika je bila da “grubijani” okupe veliki broj srpskih demonstranata, tra`e}i da `ene i djeca stanu u prvi red kako bi ote`ali mogu}e intervencije policije protiv demonstranata.  Iako je policija u svakoj prilici dolazila na mjesto doga|aja i spre~avala fizi~ke napade, povratnici su bili dovoqno zastra{eni da se niko nije vratio ku}ama.  Interesantno je da u ovim incidentima nije bilo hap{ewa.

29.
Podaci govore i o tome da je dolazilo do raznih etni~ki motivisanih zlo~ina protiv Bo{waka i Hrvata, ~iji po~inioci tako|e nisu bili krivi~no goweni.  U jednom od slu~ajeva, jedan od malobrojnih Bo{waka koji je poku{ao da se vrati u grad Br~ko 1998. godine (biv{i vlasnik radwe koji je imao hrabrosti da dovede sa sobom `enu i }erku) je dva puta bio meta bomba{kih napada: jedna granata je ba~ena na wegovu radwu, a druga na automobil.  Ovaj incident nije doveo do hap{ewa, a `rtva je mudro odustala od namjere da se vrati.  


30.
[to se ti~e toga da li su lokalne vlasti odgovorne za to {to takore}i nije bilo povrataka u grad Br~ko, posebno se izdvaja jedna ~iwenica: uz velike napore supervizoru Farandu je po{lo za rukom da organizuje multietni~ku vladu u Br~kom, ~ime je odre|eni broj Bo{waka i Hrvata, ~lanova lokalne vlade, bio dopunski motivisan da se vrati u svoje domove u gradu Br~ko (kako bi bili bli`e poslu), ali su lokalni srpski zvani~nici jednostavno odbili da sprovedu naloge ambasadora Faranda i omogu}e  svojim kolegama povratak u rodni grad.     


31.
Na osnovu toga, broj povrataka u oblast Br~ko se zapravo smawio tokom posledwih {est mjeseci 1998.  Ta ~iwenica sama po sebi ukazuje na o~igledan neuspjeh lokalnih vlasti u Br~kom da ispune zahtjeve navedene u paragrafu 21 Dopunske odluke.
D.
Odsustvo podr{ke funkcionisawu lokalne multietni~ke vlade
32.
Dopunska odluka (u paragrafu 21) nala`e lokalnim zvani~nicima u Br~kom da pru`e “~vrstu podr{ku multietni~kim vladinim ustanovama” koje se uspostavqaju pod me|unarodnim nadzorom, {to lokalne vlasti o~igledno nisu u~inile.  Prije svega, multietni~ka administracija nije bila formirana do 31. decembra 1997. godine, prvobitnog roka postavqenog od strane supervizora Faranda.   Ona, {tavi{e,  nije bila uspostavqena sve do avgusta 1998. godine, nakon jo{ dva propu{tena roka.  Jo{ problemati~nije je to {to je, i pored odre|enog stepena formalnog ili javno deklarisanog po{tovawa zahtjeva za uspostavom tih ustanova, lokalno rukovodstvo svojim stavom i postupcima onemogu}avalo stvarno multietni~ko upravqawe, bar dok nije izvr{en pritisak od strane me|unarodne zajednice.


33.
“Nedostatak podr{ke multietni~kim vladinim ustanovama” se kretao od maweg opstrukcionizma do ozbiqnog kr{ewa naloga supervizora Faranda.  Iako je ~itav niz takvih slu~ajeva dokumentovan, nave{}emo samo nekoliko primjera.  Odnosi izme|u gradona~elnika (Srbina) i dvojice wegovih zamjenika (Bo{wak i Hrvat) su bili naru{eni time {to se gradona~elnik nije pridr`avao zahtjeva da pisma op{tinskoj skup{tini, pored wega, potpi{u i wegovi zamjenici, kao i wegovim odbijawem da dopusti zamjenicima da na dnevni red Izvr{nog odbora stave pojedina pitawa.  Jednoglasno glasawe Srba, kako u Izvr{nom odboru, tako i u Skup{tini, je zapravo sprije~ilo oba tijela da rje{avaju pitawa koja su im prema nalozima Supervizora i odlukama ovog Tribunala bila stavqena u djelokrug.  Lokalno rukovodstvo je tako|e sprije~ilo etni~ku integraciju u ni`im redovima uprave Br~kog.  Ovi, kao i drugi dokazi, jasno potvr|uju sistematski otpor, a ne podr{ku razvoju demokratskih multietni~kih ustanova u Br~kom. Ta ~iwenica sama po sebi zahtjeva promjenu u upravqawu oblasti Br~ko.

IV
OSNOVNA STRUKTURA NOVOG DISTRIKTA

34.
Po{to je ve} (u paragrafu 9 gore) naveden kqu~ni zakqu~ak Tribunala da se u roku koji odredi Supervizor (nadamo se do 31. decembra 1999. godine) moraju formirati nove vladine ustanove putem konkretnih mjera preduzetih od strane BiH i oba entiteta, sada }emo izlo`iti osnovni plan za novi “Br~ko Distrikt Bosne i Hercegovine” ili (neformalno) za “Vladu Distrikta”.  Kao {to je navedeno u paragrafima 9 i 10, po{to }e vlada Distrikta postojati kao ustanova pod suverenitetom BiH, nalazi}e se pod kontrolom BiH u onim oblastima koje spadaju u nadle`nosti zajedni~kih ustanova BiH, dok }e u pogledu ostalih pitawa vlada Distrikta funkcionisati po principu samouprave (uz potrebnu koordinaciju izme|u vlada dva entiteta i Distrikta koju }e obavqati Supervizor).


35.
Iako Tribunal ovim objavquje svoju kona~nu odluku u pogledu osnovnog plana o novom Distriktu, mo`da je u ovom trenutku ipak preuraweno (kao {to je obja{weno u dijelu VIII dole) donositi kona~no rje{ewe o nekim aspektima novog sistema uprave.  Ti aspekti se razmatraju u Aneksu ove Odluke, a zainteresovanim stranama se daje mogu}nost da u roku od {ezdeset dana podnesu svoje komentare na Aneks.  Nasuprot tome, sva druga rje{ewa izlo`ena u samoj  Kona~noj odluci su kona~na i obavezuju}a, te se na wih ne mogu podnositi dopunske primjedbe.


36.
Osnovni koncept je da se stvori jedinstvena, unitarna, multietni~ka demokratska vlada koja }e {irom podru~ja predratne op{tine Br~ko imati sve one nadle`nosti koje su ranije imala oba entiteta i tri op{tinske vlade.  Vlada Distrikta }e se u su{tini sastojati od:  (a) Skup{tine Distrikta, zakonodavnog tijela ~ije se ~lanstvo bira putem demokratskih izbora koje zakazuje Supervizor; (b) Izvr{nog odbora koji bira Skup{tina; (v) nezavisnog sudstva koje se sastoji od dva suda -- prvostepenog i drugostepenog, i (g) ujediwene policije pod jedinstvenom komandnom strukturom, sa istovjetnim uniformama i oznakama, potpuno nezavisne od policijskih struktura u entitetima.


37.
Sve zainteresovane strane su se slo`ile (kao {to je ranije navedeno) da se re`im nadzora uspostavqen Odlukom mora nastaviti, s tim {to se ovla{}ewa i nadle`nosti Supervizora moraju pove}ati i geografski pro{iriti u skladu sa Kona~nom odlukom i Aneksom.  Re`im nadzora se nastavqa sve dok ga ne obustavi Upravni odbor Savjeta za implementaciju mira (PIC).  


38.
Prva nova du`nost Supervizora se sastoji u imenovawu zajedni~ke komisije za implementaciju koja }e mu pomo}i u pripremi novog “Statuta vlade Distrikta” kao i detaqnog plana i roka za formirawe vlade Distrikta.  Supervizor, po svom naho|ewu, mo`e odlu~iti da odabere i ukqu~i u komisiju predstavnike BiH, oba entiteta i postoje}e vlade Br~kog, te mu se u vezi ovoga preporu~uje da po potrebi tra`i stru~no mi{qewe eksperata.  


39.
Zakoni koji sada va`e u dijelu op{tine Br~ko koji pripada RS, kao i u dijelu koji pripada Federaciji, }e nastaviti da se primjewuju sve dok se ne pregledaju, usklade i odobre od strane Supervizora ili od nove Skup{tine Distrikta, uz prethodno odobrewe Supervizora.  Kada Supervizor zakqu~i da me|uentitetska granica u okviru Distrikta vi{e nema pravnog zna~aja, ona }e prestati da postoji na teritoriji Distrikta.  Ukoliko ne bude druga~ije regulisano nalozima Supervizora, postoje}e vladine strukture ostaju na snazi do formirawa Vlade Distrikta.  Pored toga, postoje}e obaveze entiteta koje se odnose na prava kao {to su plate i penzije ostaju na snazi dok Supervizor ne odlu~i druga~ije.  BiH, entiteti i postoje}e op{tinske vlade ne}e preduzimati nikakve mjere koje bi onemogu}ile formirawe Distrikta.


40.
Plan Supervizora o implementaciji mora obezbijediti prekid svih veza izme|u entiteta i nove policije Distrikta, koja }e morati da se pro{iri i pripremi za obavqawe svojih funkcija {irom teritorije Br~kog.  Predstavnici policijskih i bezbjednosnih slu`bi entiteta ne smiju ulaziti u Distrikt u zvani~noj funkciji, niti policijsko osobqe Distrikta mo`e primati nare|ewa od predstavnika bilo kog entiteta ili politi~ke stranke, osim u slu~ajevima kada to pismenim putem izri~ito odobre IPTF ili Supervizor.


41.
Od dana koji odredi Supervizor, ni jedan od entiteta ne}e dozvoliti svojim vojnim ili drugim oru`anim snagama, ili prate}im objektima, da budu stacionirani na teritoriji Distrikta. Uzimaju}i u obzir da je mo`da po`eqno dozvoliti postepeno smawivawe postoje}eg vojnog prisustva u op{tini Br~ko, Supervizor je ovla{}en i du`an da zajedno sa SFOR-om pripremi raspored postepenog povla~ewa vojnih snaga i objekata.  Me|unarodna zajednica se ohrabruje da pru`i finansijsku pomo} entitetima u realizaciji tog premje{tawa.  


42.
Tribunal se sla`e s tim da RS mo`e ponekad imati legitimnu potrebu da prebacuje svoje vojne snage i opremu preko teritorije Distrikta. Za sada nastavqa da va`i postoje}i regulatorni re`im SFOR-a, kojim se takav premje{taj dozvoqava jedino uz prethodno odobrewe SFOR-a.  U daqem periodu premje{taji }e se obavqati iskqu~ivo u skladu sa zakonima BiH i Distrikta.


43.
Tribunal je svjestan da }e postojati potreba za koordinacijom izme|u vlada BiH, entiteta i Distrikta u vezi brojnih pitawa, ukqu~uju}i u~e{}e u tro{kovima i prihodima.  Supervizor }e biti zadu`en da obavqa ovu koordinaciju, a u slu~aju nepostojawa dogovora, nalo`i entitetima da preduzmu odgovaraju}e mjere u pogledu Br~kog.  Supervizor mo`e, ukoliko `eli, prenijeti ovu nadle`nost na neku ve} postoje}u ustanovu BiH ili na novu ustanovu koja se formira u tu svrhu.   Entitetima se ovim nala`e da se pridr`avaju i bez odlagawa sprovedu sve direktive, propise ili odluke o koordinaciji koje izda Supervizor ili tijelo koje on opunomo}i.


44.
Tribunal o~ekuje da }e se, uz pove}awe stepena demokratije u oblasti Br~ko i smawewe zastra{ivawa i propagande protiv povrataka, kao i uz aktivniju podr{ku programa povrataka od strane Federacije, umawiti postoje}e predrasude srpskih raseqenih lica u vezi povratka u predratne domove i istovremeno pove}ati odliv raseqenih lica iz Br~kog, {to }e olak{ati proces dvosmjernog povratka.  Pored toga, mo`e se osnovano o~ekivati da }e se, uz pove}ani broj povrataka raseqenih lica iz oba entiteta, ubla`iti radikalno nacionalisti~ko raspolo`ewe u oba entiteta, te tako smawiti op{ta napetost u Bosni i Hercegovini.

45.
[to se ti~e mudrosti pristupa o novom Distriktu, Tribunal je ohraben ~iwenicom da je zna~ajan broj razumnih qudi iz svih etni~kih zajednica Bosne i Hercegovine sa entuzijazmom podr`ao ovo rje{ewe.  Uva`eni pravnici, akademici i ~lanovi umjerenih politi~kih stranaka koji predstavqaju sve tri glavne etni~ke grupe smatraju da je novi plan o Distriktu najboqe rje{ewe za Br~ko.


46.
Iako prepu{ta Supervizoru planirawe vremenskog rasporeda, Tribunal se nada i o~ekuje da }e odre|ene komponente nove vlade Distrikta u najve}oj mjeri profunkcionisati do 31. decembra 1999. ili nekoliko mjeseci nakon toga.  

V
PREPORUKE VISOKOM PREDSTAVNIKU I ME\UNARODNOJ ZAJEDNICI

47.
Tribunal podvla~i da se ciqevi Dejtonskog sporazuma u pogledu raseqenih lica i izbjeglica u oblasti Br~ko mogu ostvariti samo uz stvarne napore da se uklone sve prepreke i aktivno podstakne povratak u Federaciju srpskih raseqenih lica koja sada `ive u Br~kom.  Iako je Sarajevska deklaracija od decembra 1997. godine zahtijevala zna~ajan progres u ovom pogledu,  {to je bio slu~aj i sa paragrafom 22  Dopunske odluke Tribunala, prema izvje{taju UNHCR-a, Federacija je postigla daleko mawe od zadatih ciqeva.  Uslijed toga, Tribunal, nezavisno od toga da li na to ima pravo ili ne, daje sebi slobodu da Visokom predstavniku preporu~i dono{ewe daqih odgovaraju}ih mjera kako bi Federacija: (a) pru`ila srpskim raseqenim licima iz Br~kog neodlo`nu i prioritetnu pomo} u povra}aju wihove imovine u Federaciji; (b) po povratku u Federaciju obezbijedila tim licima posao i li~nu sigurnost; (v) obezbijedila srpskim povratnicima razumni nivo lokalne politi~ke kontrole i ekonomskog u~e{}a u relevantnim oblastima Federacije, naro~ito ukqu~uju}i Sarajevski kanton i op{tine Ilija{, Ilixa, Vogo{}a i Visoko; i (g) smawila prisustvo snaga Armije i HVO na onim podru~jima gdje se one mogu smatrati prijetwom povratku Srba, ukqu~uju}i op{tine Grada~ac, Srebrenik, Lukavac, Ora{je, Jajce i Drvar.  Po{to najve}i broj srpskih raseqenih lica u Br~kom poti~e iz susjednog Posavinskog regiona, Tribunal preporu~uje Visokom predstavniku i Supervizoru da zajedni~kim naporima elimini{u opstrukcionizam lokalnih zvani~nika koji spre~avaju povratak izbjeglica.  Daqe se preporu~uje da, ukoliko Federacija ne stvori uslove za povratak Srba u Sarajevo, Visoki predstavnik razmotri mogu}nost dodatnih me|unarodnih direktiva u biv{im srpskim predgra|ima Sarajeva.

48.

U slu~aju da Visoki predstavnik postavi Federaciji dopunske zahtjeve za podr{ku povrataka Srba iz Br~kog, Supervizor je ovla{}en da prilikom planirawa rokova za uspostavqawe vlade Distrikta, uzme u obzir stepen ispuwavawa tih zahtjeva od strane Federacije (ukqu~uju}i i sve ostale faktore koje bi mogao smatrati relevantnim).


49.
Po{to je o~igledno da op{ta ekonomska kriza i visoka stopa nezaposlenosti predstavqaju jedan od glavnih uzroka napetosti u oblasti Br~ko, apeluje se da sve relevantne me|unarodne ustanove pru`e podr{ku i pomo} Supervizoru u naporima da se revitalizuje privreda Distrikta, kako bi se smawila napetost u ovoj oblasti i unaprijedili interesi me|unarodnog mira.  Finansijska podr{ka me|unarodnih donatora kao {to su Evropska unija, Svjetska banka, Sjediwene Dr`ave i Evropska banka za obnovu i razvoj je naro~ito va`na u sprovo|ewu ovog plana, te se ovim oni qubazno pozivaju da Supervizoru pru`e svu neophodnu podr{ku u naporima usmjerenim ka privrednom o`ivqavawu.                                               
     

VI
ZA[TITA RAZNIH RELEVANTNIH INTERESA

50.
Donose}i svoju odluku, Tribunal je razmotrio interese oba entiteta, onako kako 
su ih predstavili pravni zastupnici tokom nekoliko rasprava. Tribunal smatra da }e novi plan o Distriktu adekvatno za{tititi te interese.

1. Interesi Republike Srpske


51.
U toku prethodnih rasprava RS je navela tri interesa koja navodno treba za{tititi.  Prvo, tvrdi se da Dejtonski sporazum priznaje odre|eni pravni princip ili princip pravi~nosti -- poznat kao princip “teritorijalnog kontinuiteta” -- koji, ukoliko bi se primjenio od strane ovog Tribunala, zahtjeva da Posavinski koridor, koji se prema mapi iz Dejtona nalazi pod kontrolom RS, ostane u okviru wene teritorije.  Pa ipak, kao {to je re~eno u Odluci, dejtonsko ovla{}ewe arbitra da presije~e koridor ukoliko to nala`u relevantni principi prava ili pravi~nosti potvr|uje da strane u Dejtonu nisu namjeravale da principu “teritorijalnog kontinuiteta” daju prioritet u odnosu na druge.  Vidi Odluku, paragraf 82.   [tavi{e, iako }e prema sada{woj odluci teritorijom oblasti Br~ko upravqati vlada Distrikta po principu samouprave, teritorija RS zadr`ava kontinuitet koji je prikazan na dejtonskim mapama. Vidi paragraf 11 gore.  


52.
RS i daqe tvrdi, kao {to je to ~inila u pro{losti, da je jedan od ciqeva Dejtona bio da teritorija RS nakon Dejtona obuhvati najmawe 49% cijele BiH.  Pa ipak, ova Odluka ni~im ne ograni~ava taj teritorijalni dio.  [tavi{e, po{to }e veli~ina teritorije koja se dodaje RS u skladu sa principom “condominium-a” biti ve}a od one koja se dodaje Federaciji, procenat teritorijalnog udjela RS }e se ovom Odlukom pove}ati.


53
RS i daqe tvrdi da mora zadr`ati kontrolu nad koridorom uslijed “strate{kih” razloga, kako bi se omogu}ilo kretawe wenih oru`anih snaga iz jednog u drugi dio RS, ali na ovaj argument mogu se navesti bar tri kontra-argumenta.  Prvo, 
kada god RS bude imala legitimnu potrebu da prebacuje svoje vojne snage preko 
teritorije Distrikta, potrebno je samo da podnese zahtjev SFOR-u za dobijawe odgovaraju}e dozvole za tranzit. Drugo, dokle god BiH postoji kao jedinstvena i mirna dr`ava kao {to je predvi|eno Dejtonskim sporazumom, RS nema vojnu ili “strate{ku” potrebu da kontroli{e koridor.  Tre}e i najva`nije, nezavisno od vojnog tranzita, RS i weni gra|ani }e i daqe imati apsolutno neograni~eno pravo slobodnog kretawa isto~no i zapadno kroz Distrikt, pravo koje }e aktivno {tititi nova multietni~ka i demokratski orijentisana policija Distrikta.  Stoga }e `eqeni koridor ostati otvoren za sve legitimne potrebe, odnosno, bi}e o~uvan legitimni “teritorijalni kontinuitet”. 


2.
Interesi Federacije

54.
U prvoj, kao i u Dopunskoj odluci, su ve} na odgovaraju}i na~in predstavqeni razni interesi Federacije.  Dominantni interesi o kojima i daqe treba diskutovati su: (1) politi~ki i dru{tveni interes Federacije da onaj dio op{tine Br~ko koji se nalazi sjeverno i isto~no od me|uentitetske granice (tj. dio Br~kog pod kontrolom RS) ponovo postane multietni~ka zajednica pod multietni~kom demokratskom upravom, te se tako omogu}i bo{wa~kim i hrvatskim raseqenim licima koja su tokom rata bila otjerana iz Br~kog da se vrate svojim domovima i (2) ekonomski interes Federacije da se op{tina Br~ko potpuno otvori za saobra}aj iz Federacije prema sjeveru i jugu, i tako obezbijedi sjeverni prolaz ka Hrvatskoj i Evropi.                


55.
Smatramo da je na osnovnu prethodnog izlagawa o~igledno da }e plan o Distriktu za{tititi oba interesa.


56.
[to se ti~e argumenata u korist preno{ewa u Federaciju onog dijela op{tine Br~ko koji se nalazi pod kontrolom RS, oni nisu bez osnova.  Zapravo, da se premijer Dodik nije pojavio na sceni po~etkom 1998. godine, Tribunal bi vjerovatno odobrio zahtjev za transfer. Vidi Dopunsku odluku, paragrafi 8-12.  Pa ipak, neophodno je da Tribunal razmotri u kojoj je mjeri Federacija tokom preostalog dijela 1998. godine ispunila svoju obavezu da osigura podr{ku onim srpskim raseqenim licima koja su `eqela da se vrate u svoje biv{e domove u Federaciji.  Po{to su u ovom pogledu postupci Federacije tokom 1998. godine bili nezadovoqavaju}i (kao {to je priznalo nekoliko predstavnika Federacije), Tribunal odbija da vlastima Federacije povjeri iskqu~ivu kontrolu nad etni~kom reintegracijom u Br~kom, sa ili bez nadzora.  Smatramo da je pravi~nije i mudrije staviti to u ruke nove multietni~ke demokratske vlade Distrikta pod me|unarodnim nadzorom.


3.
Interesi me|unarodne zajednice 

57.
U ovom trenutku, uz zna~ajan progres koji je postignut u pogledu slobode kretawa izme|u dva entiteta, me|unarodna zajednica daje najve}i prioritet pove}awu slobode povratka izbjeglica i raseqenih lica u wihove predratne domove u BiH.  Kao {to je tokom ranijih rasprava potvrdilo nekoliko svjedoka, “malo je nade za mir” dok se putem efikasnog programa povratka ne ubla`e “nemir i nezadovoqstvo” koji su nastali usled raseqavawa.  Vidi Odluku, paragraf 85.  Tribunal je zakqu~io da }e interesi mira biti najefikasnije za{ti}eni ukoliko program povrataka u Br~ko bude stavqen van iskqu~ive kontrole jednog ili drugog entiteta.  

VII
ZAKONITOST PLANA O DISTRIKTU
58.
Tribunal smatra da su svi aspekti ovog plana u skladu sa Ustavom BiH iz Dejtona i ne naru{avaju wegovu primjenu.

59.
Plan o Distriktu je u skladu sa ustavnim zahtjevom da se Bosna i Hercegovina sastoji od dva i ne vi{e od dva entiteta.  Vidi Ustav, ^lan I (3).  Po{to }e sva teritorija u okviru BiH i daqe pripadati jednom od entiteta, ili pak i jednom i drugom entitetu, BiH }e i daqe imati samo dva entiteta.  

60.
[to se ti~e institucionalnih promjena opisanih u ovoj Odluci, ^lan III (5) (a) eksplicitno daje pravo BiH da “preuzme nadle`nost nad” onim pitawima “koja su neophodna da bi se o~uvao suverenitet, teritorijalni integritet, politi~ka nezavisnost i me|unarodni subjektivitet Bosne i Hercegovine”.  Ova odredba tako|e izri~ito navodi da se “mogu uspostaviti dodatne ustanove ukoliko je to neophodno za ostvarivawe ove nadle`nosti”. Kao {to je postalo jasno nakon Dejtona, ovaj spor lako mo`e da raspiri poku{aje da se Bosna uni{ti otcjepqewem ili obnovom neprijateqstava.  Pod ovim okolnostima, aktivirawe ^lana III (5) (a) je prikladno i ujedno neophodno, a stvarawe novog Distrikta opisanog u ovoj odluci dozvoqeno Ustavom.  

61.
Isto va`i za zahtjev po kome }e se, od dana koji odredi Supervizor, smatrati da su oba entiteta prenijela sve svoje ingerencije u nazna~enoj oblasti na vladu Distrikta.  U skladu sa Aneksom 2 Dejtonskog sporazuma, oba entiteta su, kao i BiH, du`na da “sprovedu” nalog Tribunala o prenosu ovla{}ewa.
  Nakon toga, sva ovla{}ewa Distrikta }e sa ustavne ta~ke gledi{ta i daqe biti “dr`avne funkcije i ovla{}ewa entiteta”. Vidi Ustav BIH, ^lan III (3) (a).              

62.
Uzimaju}i u obzir jasno zna~ewe Aneksa 2 Dejtonskog sporazuma u pogledu “obavezuju}eg” karaktera koji ova odluka ima za BiH i oba entiteta, wihove sudske i parlamentarne ustanove su podjednako du`ne da po{tuju i sprovode odluke Tribunala.

VIII
BUDU]E PROMJENE U ODREDBAMA ANEKSA

63.
Tribunal je svjestan da na raspravama od 8. do 15. februara 1999. godine strane nisu imale mogu}nost da pregledaju Aneks i daju primjedbe na wegove odredbe (po{to jo{ uvijek nije bio dostupan).  Mogu}e je da }e sada, na osnovu iskustva, vlade dva entiteta i druge zainteresovane strane ukazati na dijelove Aneksa koji nisu realni ili dovoqno pravedni.  U skladu sa tim, strane }e dobiti mogu}nost da daju pismene primjedbe na Aneks pod uslovom da te komentare  dostave u roku od {ezdeset dana od datuma ova Kona~ne odluke. Po pristizawu komentara, Tribunal }e ili unijeti odgovaraju}e promjene, ili ostaviti Aneks nepromijewenim. Pismeni komentari se moraju odnositi iskqu~ivo na odredbe Aneksa i ne smiju se ponovo doticati drugih pitawa koja su regulisana ovom Odlukom.

64.
Tribunal apeluje na BiH i oba entiteta da {to je prije mogu}e razmotre da li bi za wih bilo boqe da otpo~nu me|usobne pregovore u pogledu kona~nih odredbi Aneksa, umjesto da wihovu kona~nu formulaciju prepuste Tribunalu.  Ukoliko strane to budu `eqele, Tribunal bi se rado potrudio da anga`uje me|unarodnog posrednika koji bi pomogao da se utvrde uslovi koji zadovoqavaju obje strane.  

IX
KAZNE ZA NEPRIDR@AVAWE ODLUKE 
65.
Dejtonski sporazum zahtjeva da entiteti “bez odlagawa sprovedu” ovu “kona~nu i obavezuju}u” odluku Tribunala, a plan o Distriktu ne mo`e da uspije bez dobrovoqnog pridr`avawa ovog zahtjeva od strane oba entiteta.  Stoga }e zna~ajno nepridr`avawe obaveza dovesti do kazne u obliku dopunskog pravnog rje{ewa.

66.
Uzimaju}i u obzir obim ovla{}ewa Supervizora (sve do prekida re`ima nadzora od strane Upravnog odbora PIC), on prema svom naho|ewu mo`e odrediti kazne koje }e stupiti na snagu na osnovu wegovog naloga.

67.
Da bi se Supervizoru dala mogu}nost za dono{ewe alternativnog rje{ewa, Tribunal }e sa~uvati jurisdikciju nad ovim sporom sve dok Supervizor uz odobrewe Visokog predstavnika ne obavijesti Tribunal: (a) da su dva entiteta u potpunosti ispunila svoje obaveze da podr`e uspostavqawe novih ustanova opisanih u ovoj Odluci i (b) da u op{tini Br~ko te ustanove funkcioni{u efikasno i, po svemu sude}i, trajno.  Sve dok ne bude o ovome obavje{ten, Tribunal }e zadr`ati pravo da po potrebi modifikuje ovu Kona~nu odluku u slu~aju zna~ajnog nepridr`avawa wenih odredbi od strane jednog od entiteta.

68.
Ne ograni~avaju}i op{ti karakter gore navedenog, modifikacija Kona~ne odluke od strane Tribunala mo`e obuhvatiti odredbe kojima se teritorija Distrikta u potpunosti prebacuje iz onog entiteta koji se ne pridr`ava odluke i stavqa pod iskqu~ivu kontrolu drugog entiteta.

X
AUTENTI^NOST

69.
Tekst ove Kona~ne odluke na engleskom jeziku se u svim slu~ajevima smatra autenti~nim tekstom.

…………………….

Roberts B. Oven

predsjedavaju}i arbitar

    .................................                         ................................

    ]azim Sadikovi}



Vitomir Popovi}  


 arbitar 



     arbitar                                 






 

5.  marta 1999.
ANEKS                 
Plan Tribunala o Distriktu predvi|a da se, u vremenskom roku koji odredi Supervizor, formira novi Distrikt Br~ko u Bosni i Hercegovini sa slede}im odlikama i karakteristikama (s tim da se ovi predlozi mogu modifikovati na osnovu pismenih komentara koje zainteresovane strane dostave u roku od {ezdeset dana od datuma Kona~ne odluke ~iji je sastavni dio ovaj Aneks).  Sva pitawa koja se odnose na implementaciju, a koja nisu razmatrana u ovom Aneksu rije{ava Supervizor u konsultaciji sa stranama. 


1.
Status stanovnika Distrikta
Svi stanovnici Distrikta koji su gra|ani BiH imaju pravo da odaberu dr`avqanstvo jednog od entiteta (ali ne oba), bez obzira na to u kom dijelu Distrikta `ive.  Entiteti ne}e prisiqavati stanovnike Distrikta da pla}aju entitetski porez ili slu`e obavezni vojni rok u okviru entiteta.  Lica koja se iz Distrikta vrate u bilo koji od entiteta du`na su da pla}aju entitetski porez ili slu`e vojni rok iskqu~ivo pod uslovima koje odredi Visoki predstavnik. (Bo{waci, Hrvati, Srbi i ostali predstavqaju konstitutivne narode Distrikta.)  

2.
Skup{tina Distrikta     

Sve zakonodavne nadle`nosti u okviru Distrikta pripadaju Skup{tini Distrikta.  Ukupno ~lanstvo, sastav i na~in birawa Skup{tine odre|uje Supervizor Statutom vlade Distrikta.  Supervizor odre|uje vrijeme i na~in birawa ~lanova prve Skup{tine, a naknadni izbori se organizuju u skladu sa zakonskim aktom Skup{tine koji odobri Supervizor.  Ukoliko na|e za shodno, Supervizor mo`e da kreira i unese u Statut: (1) “etni~ku formulu” koja bi odvratila bilo koju etni~ku grupu od namjere da pove}a svoje stanovni{tvo u Distriktu kako bi postigla iskqu~ivu politi~ku kontrolu i / ili (2) odredbu o za{titi “vitalnih interesa”.

3. 
Izvr{ni odbor    

Supervizor mo`e da unese u Statut neophodne odredbe o tome da se (a) svakodnevno upravqawe Distriktom Br~ko povjeri profesionalnom gradskom upravniku (u daqem tekstu “Upravnik Distrikta”) i (b) nadle`nosti Upravnog odbora Br~kog modifikuju na takav na~in da on postane tijelo koje Upravniku Distrikta daje op{te smjernice u skladu sa zakonskim aktima Skup{tine i nalozima Supervizora.  Statut mo`e da sadr`i “etni~ku formulu” koja se odnosi na ~lanstvo Izvr{nog odbora.

4.
Upravnik Distrikta   
Ukoliko Statut Supervizora bude predvi|ao Upravnika Distrikta, wegova osnovna funkcija je da svim stanovnicima Distrikta, bez obzira na wihovo nacionalno porijeklo, {to je mogu}e efikasnije pru`a op{tinske usluge.  Supervizor mo`e da Statutom predvidi odgovaraju}u “etni~ku formulu” kako bi se me|u raznim etni~kim grupama obezbijedila odgovaraju}a raspodjela radnih mjesta u javnom sektoru.  Nakon imenovawa, Upravnik Distrikta je du`an da svim op{tinskim slu`benicima obezbijedi pravednu naknadu (koja se odnosi na wihove ukupne prihode iz svih vladinih i politi~kih izvora), bez favorizovawa po osnovu etni~ke ili strana~ke pripadnosti.

5.
Sudski i kazneni sistem 

Statut predvi|a broj sudija u sudovima prve i druge instance, a Supervizor postavqa prvobitne (a) sudije Distrikta i (b) tu`ioca.  Naknadna imenovawa obavqa Izvr{ni odbor Br~kog uz odobrewa Skup{tine i Supervizora.  Sva imenovawa se vr{e u skladu sa “etni~kom formulom” predvi|enom Statutom.   Osobe postavqene na ove funkcije moraju imati stru~ne kvalifikacije.  

Po{to Tribunal smatra da, u principu, lica osu|ena na kazne zatvora ne treba da slu`e kazne u ustanovama pod upravom entiteta, Supervizor, a zatim Izvr{ni odbor, }e biti du`ni da obezbijede (npr. putem kupovine ili iznajmqivawa) zatvorske objekte kojima }e rukovoditi Upravnik op{tine (ukoliko bude postavqen).  Osu|enici se {aqu na izdr`avawe zatvorske kazne u zatvore entiteta samo uz odobrewe Supervizora.  


6.
Komisija za reviziju zakona  

Supervizor postavqa tro~lanu komisiju zadu`enu da predlo`i izmjene postoje}ih zakona kako bi se stvorio jedinstveni pravni sistem {irom Distrikta.   Komisijom predsjedava me|unarodni pravnik, a druga dva ~lana ~ine predstavnik iz Federacije i iz RS.  Sve ~lanove komisije bira Supervizor.  Preporuke komisije se podnose na odobrewe Skup{tini, a zatim i Supervizoru.  Ukoliko poslije razumnog vremenskog roka Skup{tina ne donese odluku o preporukama komisije, Supervizor to mo`e u~initi i sam.

7. Policija   

Statutom se predvi|a struktura policije Distrikta, kao i daqa pomo} od strane IPTF-a. [efa policije postavqa Izvr{ni o
dbor Br~kog uz odobrewe Skup{tine i Supervizora.  Statut mo`e tako|e da odredi odgovaraju}u “etni~ku formulu” koja se odnosi na policijsko osobqe i slu`benike.  Statut nagla{ava da je glavna du`nost policije Distrikta ne samo da vr{i uobi~ajene policijske funkcije {irom Distrikta, ve} i da obezbijedi potpunu slobodu kretawa u okviru Distrikta, naro~ito slobodu kretawa izme|u isto~nog i zapadnog dijela RS, kao i izme|u Federacije i Hrvatske.

8.
Carinska slu`ba   

Statutom se predvi|a uspostavqawe Carinske slu`be Distrikta koja, u skladu sa postoje}om praksom, ubira da`bine na granici.  Supervizoru se preporu~uje da obezbijedi revnosnu i efikasnu primjenu carinskih propisa BiH od strane Carinske slu`be Distrikta na teritoriji Distrikta, kao i na “Pijaci Arizona”.  Ukoliko je potrebno, u zapo{qavawu carinskih slu`benika mo`e se koristiti “etni~ka formula”.  

8. Porezi i finansijska pitawa   

Nakon konsultacija sa predstavnicima Kancelarije visokog predstavnika, Bosne i Hercegovine i dva entiteta, Supervizor unosi u Statut odredbe o odgovaraju}em poreskom sistemu Distrikta.  Izvr{ni odbor Br~kog je du`an da (uz konsultacije sa Upravnikom distrikta, ukoliko on bude postavqen) pripremi godi{wi buxet Distrikta i podnese ga Skup{tini i Supervizoru na odobrewe.  Buxet bi trebalo da ukqu~i i procjenu prihoda koji }e se prikupiti u Distriktu.  Razlika izme|u o~ekivanih prihoda i buxeta se finansira od strane entiteta, i to dvije tre}ine od strane Federacije i jedna tre}ina od RS, osim ukoliko ne bude dogovoreno druga~ije sporazumom, ili odlukom Supervizora ili tijela koje on opunomo}i.  Potrebnu koordinaciju finansijskih pitawa izme|u Distrikta i entiteta obavqa Supervizor ili tijelo koje on u tu svrhu opunomo}i.  Vidi paragraf 43 Kona~ne odluke.

10.
Glasawe     
Stanovnici Distrikta koji su dr`avqani Bosne i Hercegovine i imaju zakonsko pravo glasa mogu da glasaju (a) za Skup{tinu Distrikta, (b) za Predsjedni{tvo BiH i Predstavni~ki Dom BiH, i to u onom entitetu ~ije su dr`avqanstvo odabrali (ukoliko su to u~inili) i (v) u izborima koji se odr`avaju u entitetu po izboru glasa~a.  Glasawe se vr{i u skladu sa propisima koje donese Supervizor, a sprovo|ewe izbora nadgleda OEBS (OSCE).

11.
Simboli  
Skup{tina Distrikta odre|uje sve simbole Distrikta, s tim da oni moraju biti neutralni u politi~kom i etni~kom smislu i da ih mora odobriti Supervizor.  Distrikt ne}e imati drugu zastavu osim zastave Bosne i Hercegovine.  Na teritoriji Distrikta se mogu isticati zastave oba entiteta, ali se ne smije isticati zastava jednog entiteta ukoliko se pod istim uslovima ne isti~e i zastava drugog.  U svim zvani~nih prilikama }e se pod istim uslovima koristiti latini~no i }irili}no pismo.  Svi gra|ani Distrikta imaju pravo da tra`e da im se zvani~ni dokumenti izdaju u jednom od tri zvani~no priznata jezika i imaju pravo da koriste taj jezik u zvani~noj i drugoj prepisci.  Vlada Distrikta i Supervizor su zadu`eni za izdavawe legitimacija stanovnicima Distrikta.


12.
Nastavni plan i program   

Sve {kole u okviru Distrikta }e nastaviti da koriste postoje}i nastavni plan i program do kraja 1999. {kolske godine.  U pogledu narednih godina, Supervizor }e formirati Obrazovni komitet u ~iji }e sastav ulaziti predstavnici svih etni~kih grupa, odgovaraju}ih slu`bi BiH, kao i zvani~nici me|unarodne zajednice.  Tokom perioda nadzora Supervizor }e imati kona~nu rije~ u pogledu tih pitawa, a nakon toga se nadle`nost prenosi na Izvr{ni odbor.


13.
Javna svojina 

Supervizor je ovla{}en da (a) po potrebi, prenese sa entiteta na vladu Distrikta pravo vlasni{tva nad javnom svojinom koja se nalazi u Distriktu i (b) uspostavi regulatorni sistem za djelatnost javnih komunalnih preduze}a i drugih preduze}a u javnom vlasni{tvu.  
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ANNEX 

(Revised as of 18 August 1999)

I. STATUS OF DISTRICT RESIDENTS

Every present or future resident of the District who was a citizen of an entity prior to the establishment of the District shall remain a citizen of that entity. As to all other District residents, including persons born after the establishment of the District, the Supervisor may provide in the Statute for District Government, after taking into account applicable laws of BiH, that each such person shall have the right at an appropriate time to choose his or her entity citizenship. The Supervisor may also include in the District Statute, after taking into account applicable laws of BiH, a mechanism for allowing any resident of the District to change his or her entity citizenship, regardless of his or her location within the District. The entities shall not conscript District residents for military or other service, and residents of the District shall not participate in voluntary entity military service. Either the District Statute or subsequent District legislative enactments may provide for a system of alternative service by District residents in lieu of entity military service. No District resident who moves his place of residence from the District shall be subject to entity military service.

II. THE DISTRICT Assembly
All legislative responsibilities of the District Government shall be vested in the District Assembly. These responsibilities shall be those requircd for the functioning of the District as a unit of local self government. The total membership, composition, and modality of selection of the Assembly shall be as specified in the Statute for District Government. The initial election of members of the Assembly shall take place when directed by the Supervisor. All elections shall take place in accordance with the provisions of Paragraph 9 below. Following the preparation of the District Statute, and pending the initial District elections, the Supervisor may dissolve existing assemblies in the District and consolidate them in such a way as to serve as a legislative advisory body to the Supervisor and the District Government. The size and composition of this body shall be determined by the Supervisor.

III. THE EXECUTIVE BOARD

All executive functions of the District Government shall be vested in the Executive Board, provided, however, that the Statute and the Board itself may provide for appropriate delegations of the Board's executive functions. Following preparation of the Statute, the Supervisor may dissolve existing administrative bodies within the District and consolidate them into a new interim administrative body whose size and composition will be determined by the Supervisor. The Statute may contain provisions to ensure, as appropriate, that the Executive Board members and/or District secretaries be professionally and technically qualified for their positions.

IV. JUDICIAL AND PENAL SYSTEM 

The Statute shall specify the structure of the District Judiciary. Initially the number of judicial posts shall be determined by the Supervisor, but the number may subsequently be changed by the District Assembly with the consent of the Supervisor. The District courts shall be independent and shall have general jurisdiction. The Supervisor shall make the initial appointments of (a) the members of the District Judiciary, and (b) the prosecutor and deputy prosecutors. As to subsequent appointments, the District Statute shall provide for the establishment of a Judicial Commission, which shall have responsibility for the appointment, tenure, and dismissal of judges and prosecutors in accordance with District law. All such appointments and dismissals shall be subject to the approval of the Supervisor. All persons appointed to such positions must be professionally qualified.

The District Statute shall create within the District Government a District Judicial Department to assume the administrative functions currently performed by entity Ministries of Justice. The District Judicial Department shall include a District Attorney who will represent the District's legal interests.

Pending the establishment of District prison facilities, any person sentenced to imprisonment shall be sent to serve his or her sentence in the prison facilities of the entity of which he or she is a citizen, although the Supervisor may order some other imprisonment arrangement in the interests of justice. An individual without entity citizenship may be imprisoned in either entity subject to the Supervisor's approval. Such use of entity prison facilities will be arranged by agreement between the District and the entities. The District shall provide for pre-trial detention within the District.

V. LAW REVISION COMMISSION 

The Supervisor shall establish and appoint a Law Revision Commission with responsibility for proposing new laws or modifications of existing laws so as to produce an appropriately uniform system of laws throughout the District. The Commission shall be chaired by an international jurist and include representatives of both entities. The Commission's recommendations will be submitted to the Assembly for approval and thereafter bc subject to approval of the Supervisor. If the Assembly fails to act, the Supervisor may determine the disposition of the Commission's recommendations after consulting with appropriate BiH and entity officials.

VI. LAW ENFORCEMENT 

The Statute shall provide for the establishment of the District Law Enforcement Agency, which shall take over the functions of all police authorities currently in the District, including the uniform police, the border police, and the financial police. The IPTF will retain its authority over the District Law Enforcement Agency in accordance with Annex 11 of the Dayton Peace Accords. The Statute shall make clear that the principal responsibilities of the District Law Enforcement Agency shall be, not only to provide normal law-enforcement functions throughout the District, but also to ensure complete freedom of movement within the District with particular emphasis on freedom of movement both between the eastern and western portions of Republika Srpska and between the Federation and Croatia.

The Statute will also provide that cooperative law enforcement arrangements are to be established as between the District Law Enforcement Agency and the law enforcement authorities of the entities. Such arrangements shall be subject to IPTF oversight and the approval of the Supervisor. They shall include provisions for the right of "hot pursuit" of criminal suspects. In accordance with the provisions of Paragraph 40 of the Final Award, entity police officers may (1) enter the District for consultative meetings with the District Law Enforcement Agency and (2) transit the District while on official duty as authorized by the Supervisor and/or IPTF.

The District Law Enforcement Agency will be headed by a Chief of Police, who shall report to the Executive Board. The initial appointment of the Chief of Police and his or her staff will be made by the Supervisor. Subsequent appointments and staffing level decisions will be made in accordance with the District Statute and subsequently enacted District laws with the consent of the Supervisor. The District Law Enforcement Agency, under the direction of the Chief of Police, shall carry out all administrative functions currently performed within the District by the entity Ministries of Interior.

VII. CUSTOMS SERVICE 

The Statute shall provide for the administration of customs services, including the collection of duties, within the District. The Supervisor, in consultation with the Executive Board, shall determine whether the most appropriate approach would be the establishment of an independent District Customs Service, or whether all or part of such customs services should be obtained under contract from other private or public agencies, or whether other approaches would be more appropriate. District customs authorities, once in office, will be responsible for negotiating with relevant BiH and entity authorities looking toward an appropriate allocation of customs revenues.

VIII. TAXATION AND FINANCIAL MATTERS 

A. Taxation

After consultations with representatives of OHR, BiH, and the two entities, the Supervisor shall make provision in the Statute for an appropriate system of District taxation, including administration and tax collection. Consideration shall be given to the question whether an independent District Tax Agency should be established or whether tax collection and administration should be delegated by contract to outside private or public agencies. Consistent with the provisions of the Statute, the District Assembly shall have responsibility for enacting appropriate tax laws subject to the approval of the Supervisor. Upon an effective date to be determined by the Supervisor reflecting the establishment of the District tax system, residents of the District shall no longer be subject to taxation by either entity except as provided by the District tax laws. 

The Supervisor is authorized to bring economic activity in the area of the "Arizona market" into full compliance with relevant tax laws.

B. Budget

Responsibility for the preparation of an annual District budget shall be that of the District Executive Board under the direction of the Supervisor. Prior to the election of the District Assembly, the Supervisor will have the authority to adopt the District budget. Thereafter the budget will be submitted to the District Assembly for its approval. In the event that the Supervisor disagrees with the budget adopted by the Assembly, the Supervisor shall engage in consultations with the Assembly but shall retain the final authority in the event of continuing disagreement. The general goal is for the District to be financed by revenues raised locally and by an allocation of customs revenues as contemplated in Paragraph 7. In the event that the Supervisor determines that there has been or will be a "short-fall" between such revenues and the expenditures that he has approved in the budget, an appeal may be made to BiH authorities for additional revenue. If the needed additional revenue does not otherwise become available, it will be provided by the entities, two-thirds from the Federation and one-third from the RS, except as otherwise agreed or directed by the Supervisor. The District Executive Board will have responsibility for implementation of the budget.

IX. VOTING

Every District resident who is a citizen of BiH and is eligible to vote in the District under the relevant laws and regulations governing elections shall be entitled to vote (a) in District elections for the District Assembly and any other District electoral offices; (b) in entity elections for the BiH presidency and the BiH House of Representatives by casting an appropriate ballot in the entity of which the voter is a citizen; and (c) in the elections of the entity of which the voter is a citizen. As to any District election which may be held prior to the preparation of the District Statute, the Supervisor shall establish rules that are consistent (to the extent he deems appropriate) with relevant laws and regulations governing elections, and the initial election shall be supervised by OSCE. For all subsequent District elections the electoral rules and voting rights established in the District Statute shall conform (to the extent deemed appropriate by the Supervisor) to the relevant laws and regulations governing elections, and the supervision of such subsequent elections shall be as determined by the Supervisor. In establishing the District electoral system the Supervisor may select any voting mechanism that, in his judgment, will promote full and fair representation of all elements of the District's multi-ethnic population.

X. SYMBOLS

The District Assembly shall determine all symbols for the District, provided that all such symbols shall be politically and ethnically neutral and subject to final approval by the Supervisor. There shall be no flag for the District other than the flag of Bosnia and Herzegovina. The flags of both entities may be flown within the District, but only together with the BiH flag. The flag of one entity will not be flown without the other being flown on essentially equal terms. Both the Latinic and Cyrillic alphabets will be used on essentially equal terms for all official purposes. Any resident of the District shall have the right to request the issuance of official documents in any of the three officially-recognized languages and shall have the right to use any such language in official and all other correspondence. The District government shall be responsible for issuance of a District identification card in conformity with BiH law and Statutory provisions approved by the Supervisor, and the use of passports will be controlled by the laws of BiH.

XI. EDUCATIONAL CURRICULUM 

After establishing and consulting with an Advisory Educational Committee with balanced representation and international expertise, the Supervisor will integrate the District's educational system, harmonize curricula within the District, and ensure the removal of teaching material which the Supervisor considers to be inconsistent with the objective of creating a democratic multi-ethnic society within the District. Until otherwise directed by the Supervisor, each school within the District will continue to use its existing curriculum. Every resident of the District shall be given equal access to adequate education without discrimination, and teaching staffs will be employed on a non-discriminatory basis. The Supervisor will have final decision-making authority with respect to such matters throughout the period of supervision, after which that authority will be in the hands of the Executive Board.

XII. PUBLIC PROPERTIES 

All public properties within the District shall be administered by the District Government, which shall have the authority, with the approval of the Supervisor, to privatize public property in accordance with applicable BiH law. No public property in the District may be disposed of except in accordance with BiH law and with the approval of the Supervisor.

XIII. MILITARY TRANSITS 

Paragraph 42 of the Final Award provides in effect that, after SFOR's regime has come to an end, entity military forces will be permitted to transit the District only "in accordance with the laws of BiH and the District." In order to clarify the intent of that provision, the Tribunal should state here that the laws of BiH and the District should not be so administered or enforced as unreasonably to prevent any military transit whose purpose and effect is to allow the movement of forces for non-aggressive purposes.
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(Prera|eni tekst, stawe 18. avgusta)

1.
Status stanovnika Distrikta 
Svaki sada{wi ili budu}i stanovnik Distrikta koji je bio dr`avqanin jednog od entiteta prije uspostavqawa Distrikta i daqe ostaje dr`avqanin tog entiteta.  [to se ti~e svih drugih stanovnika Distrikta, ukqu~uju}i lica ro|ena nakon uspostavqawa Distrikta, Supervizor mo`e Statutom vlasti Distrikta, nakon {to je uzeo u obzir relevantne zakone BiH, da odredi da svako takvo lice ima pravo da izabere u odgovaraju}e vrijeme dr`avqanstvo jednog ili drugog entiteta.  Nakon uzimawa u obzir relevantnih zakona BiH, Supervizor tako|e mo`e u Statut Distrikta da unese mehanizam kojim bi se svakom stanovniku Distrikta dozvolilo da promijeni entitetsko dr`avqanstvo, bez obzira na mjesto boravka u Distriktu.  Entiteti ne smiju da name}u stanovnicima Distrikta vojne ili druge obaveze, niti stanovnici Distrikta mogu dobrovoqno slu`iti vojnu obavezu u entitetima.  Statut Distrikta ili naknadni zakonodavni akti Distrikta mogu da stvore sistem alternativne obaveze koju bi stanovnici Distrikta slu`ili umjesto slu`ewa vojnog roka u entitetu.  Nijedan stanovnik Distrikta koji promijeni mjesto boravka i odseli se iz Distrikta nije podlo`an slu`ewu vojnog roka u entitetima.

2. 
Skup{tina Distrikta
Sve zakonodavne odgovornosti vlasti Distrikta su povjerene Skup{tini Distrikta.  To su one odgovornosti koje su va`ne za funkcionisawe Distrikta kao jedinice lokalne samouprave.  Ukupan broj ~lanova, sastav i na~in izbora Skup{tine odre|en je Statutom vlasti Distrikta.  Prvi izbor ~lanova Skup{tine }e biti odr`an kada to odredi Supervizor.  Svi izbori se odr`avaju u skladu sa odredbama dole navedene stavke 9.  Nakon izrade Statuta Distrikta i do prvih izbora u Distriktu, Supervizor mo`e da raspusti postoje}e Skup{tine u Distriktu i da ih integri{e tako da mogu da slu`e kao zakonodavno i savjetodavno tijelo Supervizoru i vlastima Distrikta.  Supervizor odre|uje veli~inu i sastav ovog tijela. 

3. 
Izvr{ni odbor
Sve izvr{ne funkcije vlasti Distrikta su povjerene Izvr{nom odboru, pod uslovom da  Statut i sam Odbor mogu na odgovaraju}i na~in razdijeliti izvr{ne funkcije Odbora.  Nakon izrade Statuta Supervizor mo`e da raspusti postoje}a administrativna tijela unutar Distrikta i da ih integri{e u novo prelazno administrativno tijelo ~iju }e veli~inu i sastav odrediti Supervizor.  Statut mo`e da sadr`i odredbe koje }e obezbijediti, kako prili~i, da ~lanovi Izvr{nog odbora i/ili sekretari Distrikta budu stru~no i tehni~ki kvalifikovani za svoje funkcije.

4. 
Pravosu|e i kazneni sistem
Statut odre|uje strukturu pravosudnog sistema Distrikta.  U prvo vrijeme Supervizor odre|uje broj funkcija u pravosu|u, ali Skup{tina Distrikta taj broj naknadno mo`e da promijeni uz saglasnost Supervizora.  Sudovi Distrikta su nezavisni i imaju op{tu jurisdikciju.  Supervizor imenuje prve (a) ~lanove pravosu|a Distrikta, i (b) tu`ioca i zamjenike tu`ioca.  [to se ti~e naknadnih imenovawa, Statutom Distrikta se uspostavqa Komisija za pravosu|e, koja je odgovorna za imenovawe, vrijeme namje{tewa i razrije{ewa sa du`nosti sudija i tu`ilaca u skladu sa zakonima Distrikta.  Sva ovakva imenovawa i razrije{ewa sa du`nosti moraju imati odobrewe Supervizora.  Sva lica imenovana na ove polo`aje moraju da imaju stru~ne kvalifikacije. 

Statutom Distrikta  se unutar vlasti Distrikta formira Odjeqewe za pravosu|e Distrikta, koje preuzima administrativne funkcije trenutno u nadle`nosti Ministarstava pravosu|a entiteta.  Odjeqewe za pravosu|e Distrikta }e imati pravobranioca Distrikta koji zastupa pravne interese Distrikta. 

Dok se ne formira zatvor u Distriktu, svaka osoba osu|ena na kaznu zatvora svoju kaznu slu`i u zatvorima entiteta ~iji je dr`avqanin, iako Supervizor u interesu pravde mo`e da izda nalog za neki drugi oblik odslu`ewa zatvorske kazne.  Pojedinac bez entitetskog dr`avqanstva mo`e sa odobrewem Supervizora da bude zatvoren u bilo kojem entitetu.  Ovakva upotreba entitetskih zatvorskih objekata bi}e dogovorena sporazumom izme|u Distrikta i entiteta.  Distrikt unutar svojih granica obezbe|uje pritvor. 

5.
Komisija za reviziju zakona
Supervizor osniva i imenuje Komisiju za reviziju zakona, koja je odgovorna za predlagawe novih i modifikovawe postoje}ih zakona da bi se stvorio odgovaraju}i jedinstveni sistem zakona u cijelom Distriktu.  Komisijom predsjedava pravnik iz me|unarodne zajednice, i ona sadr`i predstavnike oba entiteta.  Preporuke Komisije se predaju Skup{tini na usvajawe, a nakon toga ih odobrava Supervizor.  Ako Skup{tina ne u~ini ono {to treba, Supervizor mo`e da odlu~i o preporukama Komisije nakon {to se konsultovao sa odgovaraju}im zvani~nicima iz BiH i entiteta. 

6. 
Sprovo|ewe javnog reda i mira
Statutom se osnivaju policijske snage Distrikta, koje preuzimaju funkcije svih policijskih snaga koje se trenutno nalaze u Distriktu, ukqu~uju}i uniformisanu policiju, pograni~nu policiju i finansijsku policiju.  Me|unarodna policija Ujediwenih Nacija (UN IPTF) }e i daqe imati kontrolu nad policijskim snagama Distrikta u skladu sa Aneksom 11 Dejtonskog mirovnog sporazuma.  U Statutu jasno stoji da je glavna odgovornost policijskih snaga Distrikta ne samo svakodnevno obezbje|ivawe javnog reda i mira u cijelom Distriktu, nego i obezbje|ivawe potpune slobode kretawa unutar Distrikta sa posebnim naglaskom na slobodu kretawa izme|u isto~nog i zapadnog dijela Republike Srpske, te izme|u Federacije i Hrvatske. 

Statut }e tako|e da obezbijedi uspostavqawe saradwe izme|u policijskih snaga Distrikta i policijskih vlasti entiteta.  Dogovori ove vrste su pod nadzorom Me|unarodne policije Ujediwenih Nacija (UN IPTF) i moraju da budu odobreni od strane Supervizora.  Dogovori ukqu~uju i pravo na ”potjeru” za osumwi~enim za krivi~na dela.  U skladu sa odredbama stava 40 Kona~ne odluke, policajci entiteta mogu (1) da u|u u Distrikt radi konsultacija sa policijskim snagama Distrikta i (2) da pro|u kroz Distrikt dok su na slu`benoj du`nosti, a uz odobrewe Supervizora i/ili Me|unarodne policije Ujediwenih Nacija (UN IPTF). 

Na ~elu policijskih snaga Distrikta nalazi se {ef policije koji podnosi izvje{taj Izvr{nom odboru.  Supervizor imenuje prvog {efa policije i wegovo/weno osobqe.  Naknadna imenovawa i odluke o zapo{qavawu bi}e done{ene u skladu sa Statutom Distrikta i naknadno done{enim zakonima Distrikta, uz odobrewe Supervizora. Policijske snage Distrikta, pod vo|stvom {efa policije, izvr{ava}e sve administrativne funkcije koje trenutno unutar Distrikta vr{e Ministarstva unutra{wih poslova entiteta. 

7. 
Carinska slu`ba
Upravqawe carinskim poslovima, ukqu~uju}i ubirawe carinskih da`bina unutar Distrikta odre|eno je Statutom.  Supervizor, uz konsultacije sa Izvr{nim odborom, odre|uje da li je najboqi pristup uspostavqawe nezavisne carinske slu`be Distrikta, ili dodjeqivawe svih ili dijela carinskih poslova privatnim ili javnim organizacijama putem ugovora, ili je neki tre}i pristup vi{e primjeren situaciji.  Kada stupe na funkciju, carinske vlasti Distrikta bi}e odgovorne za pregovore sa relevantnim vlastima BiH i entiteta oko odgovaraju}e raspodjele carinskih prihoda.

8.
Oporezivawe i finansijska pitawa
A.
Oporezivawe

Nakon konsultacija sa predstavnicima OHR-a, BiH i oba entiteta, Supervizor Statutom odre|uje odgovaraju}i poreski sistem u Distriktu, ukqu~uju}i administraciju i ubirawe poreza.  Razmotri}e se pitawe da li treba stvoriti nezavisnu poresku slu`bu Distrikta, ili ubirawe poreza i poresku administraciju treba dodijeliti spoqnim privatnim ili javnim organizacijama putem ugovora.  U skladu sa odredbama Statuta, Skup{tina Distrikta je odgovorna za dono{ewe odgovaraju}ih poreskih zakona, koji moraju da imaju odobrewe Supervizora.  Nakon {to sa odre|enim datumom, kojeg odre|uje Supervizor, na snagu stupi poreski sistem Distrikta, stanovnici Distrikta nisu vi{e podlo`ni oporezivawu ni u jednom od entiteta, osim ako tako nije odre|eno poreskim zakonima Distrikta. 

Supervizor ima ovla{}ewe da sve privredne aktivnosti na podru~ju pijace ”Arizona” potpuno uskladi sa relevantnim poreskim zakonima.

B.
Buxet

Izvr{ni odbor Distrikta, pod vo|stvom Supervizora, odgovoran je za pripremu godi{weg buxeta Distrikta.  Prije izbora Skup{tine Distrikta, Supervizor ima ovla{}ewe da usvoji buxet Distrikta.  Nakon toga buxet se predaje Skup{tini Distrikta na usvajawe.  U slu~aju da se Supervizor ne sla`e sa buxetom koji je usvojila Skup{tina, Supervizor vr{i konsultacije sa Skup{tinom, ali ostaje krajwi autoritet u slu~aju da se neslagawa ne mogu razrije{iti.  Op{ti ciq Distrikta jeste da se finansira od lokalno ubranih prihoda i od sredstava dobijenih raspodjelom carinskih prihoda kao {to je navedeno u stavci 7.  U slu~aju da Supervizor zakqu~i da postoji ili da }e do}i do ”mawka” izme|u prihoda i rashoda koje je on odobrio u buxetu, vlastima BiH se mo`e uputiti apel za dobivawe dodatnih sredstava.  Ukoliko se potrebni dodatni prihodi ne mogu dobiti na neki drugi na~in, bi}e obezbije|eni od strane entiteta, i to dvije tre}ine od strane Federacije i jedna tre}ina od strane RS, osim ako Suprevizor ne odredi ili se ne dogovori druga~ije.  Izvr{ni odbor Distrikta je odgovoran za realizaciju buxeta.  

9. 
Glasawe
Svaki stanovnik Distrikta, koji je dr`avqanin BiH i koji prema relevantnim izbornim zakonima i propisima ima pravo da glasa u Distriktu, ima}e pravo da glasa: (a) na izborima u Distriktu za Skup{tinu i sve druge izborne funkcije Distrikta; (b) na entitetskim izborima za Predsjedni{tvo BiH i za Predstavni~ki dom BiH, time {to }e glasati u entitetu ~iji je dr`avqanin; i (v) na izborima entiteta ~iji je dr`avqanin.  [to se ti~e izbora u Distriktu koji bi se mogli odr`ati prije izrade Statuta Distrikta, Supervizor odre|uje pravila koja su u skladu (koliko on misli da treba da budu) sa relevantim zakonima i propisima koji reguli{u izbore, a prvi izbori odr`avaju se pod nadzorom OEBS-a.  Kod svih naknadnih izbora u Distriktu, izborna pravila i pravo na glasawe uspostavqeno Statutom Distrikta u skladu su (koliko Supervizor misli da treba da budu) sa relevantnim zakonima i propisima koji reguli{u izbore, a Supervizor odre|uje na~in nadzirawa naknadnih izbora.  Prilikom uspostavqawa izbornog sistema Distrikta Supervizor mo`e da odabere bilo koji izborni mehanizam koji, po wegovom mi{qewu, pospje{uje potpunu i pravi~nu zastupqenost svih elemenata multietni~kog stanovni{tva Distrikta. 

10.
Simboli
Skup{tina Distrikta odre|uje sve simbole Distrikta, pod uslovom da su svi simboli politi~ki i etni~ki neutralni i da dobiju kona~no odobrewe Supervizora.  Distrikt nema drugu zastavu osim zastave Bosne i Hercegovine.  Zastave oba entiteta mogu se izlagati unutar Distrikta, ali samo uz zastavu BiH.  Zastava jednog entiteta ne}e se izlagati ukoliko se ravnopravno ne izlo`i zastava drugog entiteta.  Latinica i }irilica koriste se ravnopravno za sve zvani~ne svrhe.  Svaki stanovnik Distrikta ima pravo da zatra`i izdavawe zvani~nih dokumenata na bilo kojem od tri zvani~no priznata jezika, i ima pravo da koristi bilo koji od tih jezika u zvani~nim i svim drugim prepiskama.  Vlasti Distrikta su odgovorne za izdavawe li~ne karte Distrikta u skladu sa zakonima BiH i statutarnim odredbama koje je odobrio Supervizor, a upotreba paso{a bi}e pod kontrolom zakona BiH.  

11. 
Nastavni plan i program
Nakon osnivawa i konsultovawa sa Savjetodavnim odborom za obrazovawe, u kome }e zastupqenost biti izbalansirana, a stru~nost me|unarodna, Supervizor }e izvr{iti integraciju obrazovnog sistema Distrikta, uskladiti nastavne planove i programe unutar Distrikta, i obezbijediti uklawawe nastavnog materijala za koji on smatra da nije doslijedan ciqevima stvarawa demokratskog multietni~kog dru{tva u Distriktu.  Sve dok Supervizor ne odredi druga~ije, svaka {kola u Distriktu nastavqa da koristi svoj postoje}i nastavni plan i program.  Svaki stanovnik Distrikta ima jednak pristup odgovaraju}em obrazovawu bez diskriminacije, a i nastavni~ko osobqe se zapo{qava tako|e bez diskriminacije.  Supervizor je taj koji donosi kona~nu odluku o pitawima kao {to su ova za cijelo vreme supervizije, a nakon tog perioda ovo ovla{}ewe }e biti u rukama Izvr{nog odbora.

12.
Dru{tvena/javna imovina
Vlasti Distrikta upravqaju svom dru{tvenom/javnom imovinom unutar Distrikta, i imaju ovla{}ewe, uz odobrewe Supervizora, da vr{e privatizaciju dru{tvene/javne imovine u skladu sa primjewivim zakonima BiH.  Dru{tvenom/javnom imovinom u Distriktu se ne smije raspolagati osim ako je to u skladu sa zakonima BiH i uz odobrewe Supervizora.

13.
Kretawe vojske kroz Distrikt 
^lan 42 Kona~ne odluke odre|uje da se, nakon zavr{etka mandata SFOR-a, vojnim snagama entiteta dozvoqava prolaz kroz teritoriju Distrikta samo ”u skladu sa zakonima BiH i Distrikta”.  Da bi se razjasnila namjera ove odredbe, Tribunal ovdje treba da nazna~i da se zakoni BiH ili Distrikta ne trebaju sprovoditi ili nametati tako da bezrazlo`no sprje~avaju svako predlo`eno kretawe vojnih snaga, ~ija svrha i ciq jeste da dozvoli kretawe snaga iz razloga koji nisu agresivne prirode. 
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June 25, 2007

ADDENDUM TO FINAL AWARD

1. Although the history of this post-Award proceeding is complex, it may be briefly summarized as follows.  By letter dated 4 April, 2005, the then High Representative of Bosnia and Herzegovina wrote to the Presiding Arbitrator asking in effect that the Tribunal assist him by stating its “considered views” on certain legal issues as to the respective legal powers of the two Bosnian Entities (the Federation of Bosnia and Herzegovina and Republika Srpska) and the Brcko District as established pursuant to the Tribunal’s Final Award.  The Presiding Arbitrator’s response was to decline, as a matter of procedure, to opine on any such subjects without first hearing the views (as to both process and substance) of those most immediately affected, particularly the two Entities and the Brcko District.  Thereafter the High Representative acquiesced, at least initially, in the Presiding Arbitrator’s procedural suggestions, and the interested parties were given an opportunity to present their views.  

2. During the foregoing process the Brcko District presented a formal claim to the effect (a) that on 5 December 2003, when the two Entities purported to transfer to the State of Bosnia and Herzegovina (“BiH”) all powers, including the District’s powers, with respect to the collection and allocation of indirect tax revenues, that attempt to deprive the District of taxation powers without its consent constituted “serious non-compliance” with the Tribunal’s Final Award, and (b) that the claim thus fell within the Tribunal’s retained jurisdiction under the Final Award to hear and adjudicate such claims of “serious non-compliance.”  In factual terms the District’s claim in essence was that after purporting, without the District’s consent, to place all indirect taxation powers in the hands of the State (including those indirect taxation powers previously delegated by the Entities to the District pursuant to the Final Award), the Entities then arranged matters in such a way as to allocate to themselves indirect tax revenues to which the District was entitled under the Final Award.  Thus, in one sense at least, the dispute ultimately came down to a matter of money, with the District claiming that the Entities were taking money that lawfully belonged to the District.  In due course the views of all interested parties (including OHR, the two Entities, and the Brcko District) were presented to the Tribunal in a series of written briefs, the last of which were presented in late April, 2007.

3. During the foregoing briefing process the High Representative apparently decided to deal directly with the possibility of financial inequities in the allocation of past indirect tax revenues as between the Entities and the District.  He evidently conducted discussions and negotiations involving the three, and on 4 May, 2007, he issued three documents -- two Decisions and an accompanying “Fact Sheet” -- which together have the effect of establishing, with the District’s apparent consent, a new arrangement for allocating indirect tax revenues among the Entities and the District.  The OHR Fact Sheet appears to acknowledge not only the District’s legal status under the Final Award and its right to collect indirect tax revenues (the Fact Sheet, 1st paragraph) but also the fact that the District has received less than its proper share of indirect tax revenues in the past (the Fact Sheet, 4th paragraph).

4. The High Representative’s documents of 4 May, 2007 represent that the Brcko District has consented to -- indeed, is “in favor of” -- the new allocation arrangements as ordered by the High Representative.  In substance, it would seem, the District’s grievance, as expressed in its pending claim, has been settled to the District’s satisfaction -- a result that must, of course, be welcomed by the Tribunal.  Accordingly, on 22 May, 2007, the Tribunal notified all interested parties that unless some written objection were received within thirty (30) days the Tribunal would issue an order dismissing the District’s pending claim of “significant non-compliance” and would include in the order “such comments as may be necessary for an understanding of the dismissal.”  Since no interested party submitted any objection to these proposed actions within the prescribed 30-day period, the Tribunal hereby approves the settlement arrangements set forth in the documents of 4 May, 2007, dismisses the defined District claim, and terminates the pending proceeding.

5. In the interest of avoiding future unnecessary controversy, however, the Tribunal feels obliged to make clear that its endorsement of the High Representative’s settlement arrangements does not constitute approval of one specific legal assumption that seems to be implicit in the operative OHR documents.  Specifically, the 3rd paragraph of the two OHR Decisions implies that under the Final Award, if and when the two entities should transfer to the State their own powers with respect to indirect taxation (as the Entities did in fact on 5 December, 2003), that action would automatically take away from the Brcko District its equivalent powers with respect to indirect taxation, thus giving the State sole control of such taxation.  See also the suggestion in the 1st paragraph of the OHR Fact Sheet that the automatic legal result of the Entities’ actions of 5 December, 2003, was that “Brcko lost” all of its authority with respect to indirect taxation. Lest these statements be taken as a correct understanding of the intent of the Final Award, however, the Tribunal feels obliged to express an important caveat as to the legal impact of a two-Entity transfer of power to the State without an equivalent transfer by, or the consent of, the Brcko District. The caveat is as follows: So long as the Entities continue to exist under the BiH Constitution, any purported two-Entity transfer to the State, made without an equivalent transfer by, or the consent of, the Brcko District, would be contrary to and illegal under the Final Award if that transfer had the effect of significantly diminishing the District’s ability to function as a single, unitary, multi-ethnic, democratic government for the Brcko Opstina. For example, if the purported transfer resulted in significantly reducing the multi-ethnicity of an existing Brcko institution (for example, the police, the schools, the judiciary), it would violate the Final Award. With that caveat, however, the Tribunal approves the settlement arranged by the High Representative.





/S/       Roberts B. Owen_____








Roberts B. Owen








Presiding Arbitrator

ARBITRA@NI TRIBUNAL ZA SPOR OKO ME\UENTITESKE GRANICE U OBLASTI BR^KOG

Kancelarija predsjedavaju}eg arbitra

1201 Pennsylvania Avenue, N.W.

Washington DC 20004-2401
25.06.2007. godine

DOPUNA KONA^NE ODLUKE

1. De{avawa u ovom postupku nakon dono{ewa Odluke su kompleksna, me|utim, mogu se sa`eti na sqede}i na~in: putem pisma od 04.04.2005. godine tada{wi visoki predstavnik Bosne i Hercegovine obratio se predsjedavaju}em arbitru i zatra`io da mu Tribunal pomogne time {to }e izraziti svoje «pa`qivo razmotrene stavove» u vezi sa odre|enim pravnim pitawima koja su se ticala pojedina~nih pravnih ovla{tewa dva bosanska entiteta (Federacije Bosne i Hercegovine i Republike Srpske) i Br~ko Distrikta koji je uspostavqen u skladu sa Kona~nom odlukom Tribunala. U svom odgovoru predsjedavaju}i arbitar je odbio da izrazi mi{qewe o bilo kom takvom pitawu prije nego {to sagleda stavove (u pogledu kako postupka tako i predmeta) onih na koje se to najdirektnije odnosi, odnosno dva entiteta i Br~ko Distrikta. Nakon toga visoki predstavnik je nevoqno pristao, barem na~elno, na prijedloge od strane predsjedavaju}eg arbitra koji su se ticali postupka a zanteresovanim stranama je data prilika da predo~e svoje stavove.

2.    U toku prethodnog postupka Br~ko Distrikt je podnio zvani~nu `albu u pogledu: (a) 5.12.2003. godine kada su dva entiteta pristala da prenesu sva ovla{tewa na dr`avu Bosnu i Hercegovinu («BiH») ukqu~uju}i i ovla{tewa Distrikta u vezi sa ubirawem i raspodjelom prihoda od indirektnih poreza, da poku{aj da se Distriktu uskrate ovla{tewa oporezivawa bez wegovog pristanka ~ini ozbiqno «nepo{tovawe» Kona~ne arbitra`ne odluke Tribunala i (b) da je time `alba, u skladu sa Kona~nom odlukom, dospjela u nadle`nost Tibunala da saslu{a i donese odluku o pitawima koja se ti~u «ozbiqnog nepo{tovawa». Kada su u pitawu ~iwenice, `alba Distrikta se su{tinski ticala toga da su nakon pristanka entiteta a bez saglasnosti Distrikta da se ovla{tewa koja su se ticala indirektnog oporezivawa prenesu na dr`avu (ukqu~uju}i i ona ovla{tewa indirektnog oporezivawa koja su entiteti prethodno prenijeli na Distrikt u skladu sa Kona~nom odlukom), entiteti zatim uredili stvari na na~in da sebi dodijele prihode od indirektnog oporezivawa koji su u skladu sa Kona~nom odlukom pripadali Distriktu. U propisanom vremenskom roku stavovi svih zainteresovanih strana (ukqu~uju}i Kancelariju visokog predstavnika, dva entiteta i Br~ko Distrikt) su predo~eni Tribunalu u nizu podnesaka u pisanom obliku od kojih je posqedwi predo~en krajem aprila 2007. godine.

3. U toku proteklog postupka dostavqawa podnesaka visoki predstavnik je, ispostavilo se, odlu~io da direktno rije{i pitawe mogu}ih finansijskih nejednakosti u raspodjeli prethodnih prihoda od indirektnog oporezivawa izme|u entiteta i Distrikta. On je o~igledno obavio razgovore i pregovore u koje su bile ukqu~ene te tri strane i 04.05.2007 izdao je tri dokumenta-dvije odluke i «Prikaz ~iwenica» u prilogu tih dokumentata - koji su zajedno uticali na uspostavqawe, sa izvjesnom saglasno{}u Distrikta, novog na~ina za raspodjelu prihoda od indirektnih poreza izme|u entieta i Distrikta. Prikaz ~iwenica koji je sastavila Kancelarija visokog predstavnika izgleda da priznaje ne samo pravni status Distrikta u skladu sa Kona~nom odlukom i wegovo pravo da ubira prihode od indirektnih poreza (Prikaz ~iwenica, stav (1)) ve} i ~iwenicu da je Distrikt u proteklom preriodu primio mawe od propisanog dijela prihoda od indirektnih poreza (Prikaz ~iwenica, stav (4))

4. Dokumenti koje je izdao visoki predstavnik 04.05.2007. godine predo~avaju da je Br~ko Distrikt dao sagasnost - zapravo da «podr`ava» - novi na~in raspodjele onako kako je to nalo`io visoki predstavnik. U su{tini, izgleda da je `alba Distrikta, kako je to napisano u nerije{enoj `albi, rije{ena u korist Distrikta {to predstavqa ishod koji, naravno, Tribunal mora da pozdravi. U skladu sa tim 22.05.2007. godine Tribunal je obavijestio sve zainteresovane strane da }e osim ukoliko neki prigovori u pisanom obliku budu primqeni u roku od trideset (30) dana Tribunal izdati nalog kojim se odbacuje nerije{ena `alba Distrikta koja se ti~e «zna~ajnog nepo{tovawa» i u nalog }e ukqu~iti «one komentare koji mogu biti neophodni za razumijevawe odbijawa `albe». Po{to nijedna zainteresovana strana nije podnijela bilo kakav prigovor na ove predlo`ene mjere u propisanom roku od 30 dana, ovim putem Tribunal daje saglasnost na dogovoreni na~in raspodjele koji je propisan u dokumentima od 04.05.2007. godine, odbacuje podnesenu `albu Distrikta i okon~ava nerije{eni postupak.

5. Da bi se izbjegli nepotrebni budu}i sporovi Tribunal se, ipak, smatra obaveznim da razjasni da wegovo prihvatawe rje{ewa visokog predstavnika o na~inu raspodjele ne predstavqa saglasnost sa jednom konkretnom pravnom pretpostavkom koja je implicitna u radnim dokumentima Kancelarije visokog predstavnika. Naro~ito stav (3) obje odluke Kancelarije visokog predstavnika podrazumijeva da, u skladu sa Kona~nom odlukom, ako i kada bi dva entiteta trebalo da prenesu svoja ovla{tewa u vezi sa inidrektnim oporezivawem ({to su entieti i uradili 05.12.2003) da se time automatski oduzimaju istovjetna ovla{tewa Br~ko Distrikta u vezi sa indirektnim oporezivawem ~ime se iskqu~iva kontrola nad takvim oporezivawem daje dr`avi. Tako|e treba pogledati prijedlog u stavu (1) Prikaza ~iwenica Kancelarije visokog predstavnika da je automatski pravni ishod radwi koje su preduzeli entiteti 05.12.2003. godine bio da je «Br~ko izgubilo» sva svoja ovla{tewa u vezi sa indirektnim oporezivawem. Kako ove izjave ne bi bile uzete kao ispravno razumijevawe svrhe Kona~ne oduke, Tribunal se ipak smatra obaveznim da izrazi va`no upozorewe u vezi sa pravnim uticajem prenosa ovla{tewa na dr`avu od strane dva etniteta bez istovjetnog prenosa ili saglasnosti od strane Br~ko Distrikta. Upozorewe je sqede}e: Dokle god entiteti nastave da postoje u Ustavu BiH bilo koji pristanak dva entiteta da izvr{e prenos na dr`avu bez istovjetnog prenosa ili saglasnosti od strane Br~ko Distrikta bi}e suprotan i nezakonit u skladu sa Kona~nom odlukom ako taj prenos ovla{tewa u znatnoj mjeri uti~e na smawewe sposobnosti Distrikta da funkcioni{e kao jedinstvena, multietni~ka, demokratska uprava za op{tinu Br~ko. Na primjer, ako odobreni prenos ovla{tewa rezultira zna~ajnim smawewem multietni~nosti u nekoj sada{woj instituciji Br~kog (na primjer policija, {kole, pravosu|e) time bi se prekr{ila Kona~na odluka. Uz ovo upozorewe Tribunal, ipak, daje saglasnost na na~in raspodjele koji je donio visoki predstavnik.

Roberts B. Oven
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1 The preamble of the Annex 3 defines “Parties” as the Republic of Bosnia and Herzegovina, the Federation of Bosnia and Herzegovina and the Republika Srpska.


2 The Presiding Arbitrator received letters to this effect from the heads of the delegations of both parties to the Dayton talks and has subsequently discussed the matter with counsel without dissent from anyone.





3 The extension was proposed by representatives of Republika Srpska on 1 October 1996; thereafter the Federation indicated its acquiescence in the proposed extension; and it was so ordered by the Tribunal on 27 November 1996.


4 The Appendix to the Order provided as follows:





PRINCIPLES APPLICABLE TO ADMISSIBILITY OF EVIDENCE





Each party bears the burden of proving its own case.





With regard to the proof of individual allegations advanced by the parties in the course of the proceedings, the burden of proof rests on the party alleging the fact.





A party having the burden of proof must not only bring evidence in support of its allegations, but must also convince the Tribunal of their truth.  Otherwise, they shall be disregarded for insufficiency of evidence.





The international responsibility of a state or entity is not to be presumed. The party alleging a violation of international law giving rise to international responsibility has the burden of proving the assertion.





The Tribunal is not bound to adhere to strict judicial rules of evidence. The probative force of evidence is for the Tribunal to determine.





When a party produces prima facie evidence in support of an allegation, the burden of proof shifts to the other party or parties.





In instances where proof of a fact presents extreme difficulty, the Tribunal may be satisfied with less conclusive, i.e., prima facie, evidence.	





The Tribunal's decision shall be based on the strength of the evidence produced by both parties.


5 Specifically, the Order provided that the Second Statement should address such factors as the location of the IEBL, economic development, transportation, free movement of goods and services. the right of return of refugees, freedom of movement, military security, and the possibility of an international presence in the area.





6 The Federation requested and received a one-week extension of time in order to file its Second Statement.





7 On the day of receipt of the Klickovic letter, the Presiding Arbitrator received from Dr. Popovic a letter dated 30 November 1996, which commented on a draft order then under consideration by the Tribunal.  This letter made no mention of the purported withdrawal by RS of Dr. Popovic's appointment as arbitrator; in fact, the letter, in calling for the convening of a meeting of the arbitrators to discuss the draft order, suggested that Dr. Popovic was preparing to participate more actively in the arbitral process.





8 Other international tribunals have concluded that a truncated tribunal may proceed when a member has unilaterally decided not to participate in whole or in part.  See Interpretation of Peace Treaties with Bulgaria. Hungary and Romania (Second Phase). 1950 I.C.J. Rep. 221, 229;. see also Mixed Claims Commission, United States and Germany, Opinions and Decisions in Sabotage Cases handed down June 15. 1939 and October 30. 1939. at 20 (cited in Schwebel, International Arbitration at 218, footnote 224).





9 The RS's "Jurisdictional Statement" dated 22 November does not articulate, and in effect thus abandons, the "missing map" argument previously advanced orally on 17 September 1996.  See paragraph 14 above. Nor did counsel for the RS raise this theory during oral argument at the Rome hearing.





10 See also Stephen M. Schwebel, International Arbitration: Three Salient Problems (1987). According to President Schwebel,





Arbitration treaties clearly are treaties; their interpretation is governed by the rules of treaty interpretation. Where States have undertaken by treaty to arbitrate, their obligation is binding. It is an obligation they are bound to fulfill.  Arbitration treaties, like other international contractual instruments, are to be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light of the treaty's object and purpose.	


Id. at 149.


11 See RS Jurisdictional Statement at 11.





12 At the Rome hearing, the RS explicitly disavowed any claim that the IEBL should be moved in such a way as to increase RS territory, limiting its arguments instead to complete preservation of the status quo.�


13 In 1699, following the conclusion of the Treaty of Karlowitz, the Sava River became the border between the Ottoman and Hapsburg empires.  For the next two centuries, Brcko represented the western-most reach of the Ottoman Empire.  In 1878, at the Congress of Berlin, Austria-Hungary was allowed to occupy Bosnia and Herzegovina, which, however, stayed under Ottoman sovereignty until 1908, when this too was assumed by Austria-Hungary.





14 Census data from the last hundred years also indicates that, while the population of the Brcko Grad has grown dramatically, the relative percentages of the various ethnic groups in the town have been consistent with the 1991 census data.





15    See Statistcki Godisnjak Jugoslavije (1991).





16 Linked to the Tuzla Basin, Brcko served as a transportation center for wood, coal, anthracite, agriculture/animal products and chemical industries.





17 See Final Report of the Commission of Experts Established Pursuant to Security Council Resolution 780 (1992), U.N. Doc. S/1994/674 (1994).


18 Evidence submitted to the United Nations indicates that, while atrocities were committed by Serb authorities against Muslim and Croat residents in the Brcko area, local Serb populations were also subjected to inhumane treatment, torture and unlawful killing by Muslim-Croat forces in the Brcko area.  See, e.g.. Report on Cases of Violation of International War and Humanitarian Law in the Territory of the Former Socialist Republic of Yugoslavia, Seventh Report of the Government of the Federal Republic of Yugoslavia, U.N. Doc. A/51/397 and S/1996/775 (1996).





19 Also known as the "Arizona Road”.





20 Specifically, the Federation asserts that the evidence presented proves:





In September 1991, Red Berets acting under the control of the Serbian State Security Organizations in Belgrade arrived in Brcko Grad and began to train local Serb volunteers.


In late 1991, the JNA confiscated weapons and material of the Bosnian Territorial Defense Force and, in early 1992, began patrolling Brcko Grad.


In late April 1992, detention centers were established at the Luka Port facility, the JNA casern and elsewhere in Brcko Grad.


From 30 April through 7 May 1992, the JNA and Bosnian Serb paramilitary units attacked Brcko Grad, destroying the road and rail bridges over the Sava River and detaining large numbers of Muslim citizens in detention centers.  During this assault, Serb forces committed random killings of and atrocities against civilians during street fighting and in detention centers.


On 19 May 1992, the JNA formally withdrew Yugoslav officers from Brcko and the forces were converted into the Vojska ("Army") of the Republika Srpska (VRS).


Between May and August 1992, the remaining civilian Muslim population was either forced out of Brcko Grad or detained at the Luka Port Camp and smaller detention centers in the area.  During this period, a large segment of the detainees, perhaps as many as several thousand, were murdered, raped and beaten by their captors.


As a direct result of the RS aggression, the pre-war population of Muslims in Brcko Grad was reduced from some 23,000 at the beginning of the war to approximately 500 at the time of the signing of the Dayton Accords.





21 In particular, the Federation points to Security Council Resolution 819 (1993), in which the Security Council, acting under Chapter VII of the U.N. Charter, "Reaffirms that any taking or acquisition of territory by the threat or use of force, including through the practice of 'ethnic cleansing,' is unlawful and unacceptable . . . [and] Condemns and rejects the deliberate actions of the Bosnian Serb party to force the evacuation of the civilian population from Srebrenica and its surrounding areas as well as from other parts of the Republic of Bosnia and Herzegovina as part of its overall abhorrent campaign of 'ethnic cleansing."





22 Specifically, the Federation argues that the RS committed acts, which violated the Convention on the Prevention and Punishment of the Crime of Genocide and the Universal Declaration of Human Rights.	





23 Here, the Federation argues that the law on crimes against humanity prohibits acts of murder, extermination, enslavement, imprisonment, torture and rape which area directed against civilian population in both international and national armed conflicts. The Federation argues that these principles are accepted as jus cogens and are further found in common Article 3 of and Protocol II to the Geneva Conventions.





24 The Federation argues that this international legal principle has been most recently applied by an international tribunal in Western Sahara (Advisory Opinion). 1975 I.C.J. Rep. 12, in which the International Court of Justice, in determining a dispute between Mauritania and Morocco over control of the Western Sahara territory in the wake of Spanish withdrawal of colonial control, found that it had to determine each claimants 'legal ties' to the area in the context of the population's social and political organization.





25 The RS acknowledges that the principle of non-recognition holds that title to territory acquired by a state by means of force is not legal and does not merit recognition by other states. The RS argues, however, that the principle has relevance only in circumstances in which a state has unilaterally seized the territory of another state in the course of conflict. That being so, the Federation lacks standing to rely on the concept of non-recognition.  Additionally, the RS argues that the RS cannot be held responsible for actions of irregular rmilitia and Yugoslav military personnel which took place prior to the RS's own creation and without its control or direction.





26 The RS reasons that since the Dayton Accords represented a comprehensive settlement and resolution by the Entities, and since the accords provide that the RS should exercise control over Brcko Grad and a portion of the Brcko area that would provide a corridor between the two halves of  the RS, the RS's legal jurisdiction over the territory at issue in the arbitration did not result from a unilateral act of aggression against the interests of a sovereign state, but was part of the international community's creation of a new political structure in the interest of achieving peace and stability.





27 The RS argues that Brcko was a relatively insignificant transportation center prior to the war. According to the RS, the port and rail facilities were used primarily for transportation of relatively small amounts of anthracite, iron and iron ore to local destinations (such as Tuzla and Zenica) and to other destinations within the former Yugoslavia.  With the exception of receiving coal shipments from Russia, the port had no international commercial connections.  Finally, the RS argues that the roads in the Brcko area are particularly unsuited for north-south commercial traffic and that roads, railways and port facilities outside the Brcko area will provide the most economical means for shipment of goods within Bosnia and internationally.





28 In support of its assertion, the Federation cites the examples of Katanga and Rhodesia, in which recognition was withheld by the international community due to the illegality of the attempted creation of the state, and the attempted creation of the Turkish Republic of Northern Cyprus and South Africa's "homeland states."





29 The Tribunal notes that, during the Rome hearing, the RS itself brought to the attention of the Tribunal the fact that it was celebrating the fifth anniversary of its creation, thus placing its creation prior to the hostile events in question.


30 According to the RS, the map attached to Annex 2 depicts the IEBL located immediately to the south of the city of Brcko.  The RS concludes that a status quo based upon the existence of a corridor connecting the eastern and western portions of the RS, with Brcko Grad subject to RS control, resulted from the Dayton Accords, and asserts that the Tribunal's decision must therefore be limited to deciding to what extent, if at all, the IEBL is to be moved south from the points currently indicated on the map.  And yet at the Rome hearing and later the RS affirmatively disavowed any desire to have the Tribunal expand its territory.





31 According to the RS, Brcko is critical to the regional economic development plan of the RS. The RS asserts that the Brcko corridor is vital to the economic integration of the eastern and western halves of the entity. According to the RS, nearly 65 per cent of its manufacturing capability and commercial enterprises are based in the western half of the entity.  Further, more than 60 per cent of the population lives in the western half of the Entity.  By contrast, the majority of RS raw materials and resources - energy, mining and timber - are located in the eastern portion of the RS.  Under this argument, the Brcko area must remain under the control of the RS to guarantee the transportation routes linking the two halves of the RS.





32 In support of its textual argument, the Federation cites Agreed Principles Article 2.1 which states: "the 51:49 parameter of the territorial proposal of the Contact Group is the basis for settlement.  This territorial proposal is open for adjustment by mutual consent."  According to the Federation, the parties reached just such a mutual agreement at Dayton, where they set the IEBL throughout Bosnia, with the only exception being that the status of the IEBL in Brcko would be determined by arbitration.





33 See John Dugard, Recognition and the United Nations 135 (1987).





34 See 1 Oppenheim's International Law 183-84 (Robert Jennings & Arthur Watts, eds. 1992).





35 See, e.g.. discussion of the examples of the application of the doctrine in the cases of Katanga and Rhodesia, cited in John Dugard, Recognition and the United Nations 86-98 (1987).





36 The United Nations Security Council, in invoking Chapter VII of the United Nations Charter as a basis upon which to call upon the international community to impose of variety of sanctions on parties in the former Yugoslavia, explicitly recognized the applicability of the doctrine to actions in the region.   See, e.g., Security Council Resolution 836, U.N. Doc. S/RES/836 (1993), in which the Security Council, acting under Chapter VII of the United Nations Charter, "reaffirms the unacceptability of the acquisition of territory by the use of force and the need to restore the full sovereignty, territorial integrity and political independence of the Republic of Bosnia and Herzegovina.   See also Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa). 1971 I.C.J. Rep. 16 ("Namibia Case").





37 The Constitution of Bosnia and Herzegovina specifically provides that the "Republic of Bosnia and Herzegovina . . . shall continue its legal existence under international law as a state, with its internal structure modified as provided herein and with its present internationally recognized borders." Constitution, Article 1(1). The Tribunal notes that the RS's decision to come to the negotiating table at Dayton, and its ultimate agreement to Article 1(1), is due in no small part to the decision on the part of the international community collectively to refuse to allow Serb aggression to be rewarded with a change in sovereignty in the region.





38  Western Sahara (Advisory Opinion), 1975 I.C.J. Rep. 12.





39 Indeed, this determination is in harmony with that reached by the I.C.J. in the Western Sahara case itself. There, the court, after determining that both Morocco and Mauritania had shown the existence of close ties with the nomadic tribes in the area, found that neither claimant had established an absolute right to sovereign control of the area.   See Western Sahara (Advisory Opinion). 1975 I.C.J. Rep. at 68.  ("The materials and information presented ... do not establish any tie of territorial sovereignty between the territory of Western Sahara and me Kingdom of Morocco or the Mauritanian entity.")





40 While the Tribunal has found that the RS's aggressive acquisition of the area cannot give rise to a legal basis for exercising administrative control over the area, this does not preclude the RS from asserting a separate legal basis for control over the area.





41 The Tribunal in this sense agrees with the assertion in the Statement of the Republika Srpska that, in reaching its result, "it is incumbent on the Tribunal to recall that the underlying linchpin of the Dayton Accords is to secure long term stability in Bosnia and Herzegovina through establishment of a viable relationship between its two Entities."  The Tribunal agrees that it must devise a solution aimed at establishing long-term stability, and believes that only a solution that seeks to achieve full implementation of the GFAP in the Brcko area will do so.





42 The Tribunal is informed that there are international plans to build a river-crossing bridge at Orasje within the next two or three years, but until that time the Arizona route cannot provide an efficient crossing.





43 On 7 February 1997, just as this Award was in the last stages of preparation, the RS submitted an outline of possibly more lenient positions, but with an agreed deadline of 15 February 1997, there has been no opportunity for a true analysis of these last-minute proposals or a response by the Federation.





44 The Tribunal has also considered the application, either directly or by analogy, of other possibly relevant legal principles concerning the acquisition of territorial control.  Specifically, the Tribunal has considered the application of such principles as:


uti possidetis juris, see, e.g.. Frontier Dispute Case (Burkina Faso v. Republic of Mali. 1986 I.C.J. Rep. 554; see also Conference on Yugoslavia, Arbitration Commission Opinion 3 (Jan. 11, 1992) 31 I.L.M. 1499 (1992);


the right to self-determination, see, e.g.. Namibia Case. 1971 I.C.J. Rep. 16; and


occupation and prescription, see, e.g., Minquiers and Ecrehos Case (France v. United Kingdom). 1953 I.C.J. Rep. 47.


The Tribunal finds that an application, either directly or by analogy, of these principles to the instant dispute provides no clear basis for a final and binding award.





45 See Cayuga Indians (Great Britain) v. United States. 6 R.I.A.A. 173 (1926).  In Cayuga Indians). Great Britain and the United States agreed to binding arbitration of a dispute in accordance "with treaty rights and with principles of international law and equity."  The tribunal, after considering this provision, concluded that





an examination of the provisions of the arbitration shows a recognition that something more than the strict law must be used in the grounds of decision of arbitral tribunals in certain cases; that there are cases in which - like the courts of the land -these tribunals must find the grounds of decision, must find the right and the law, in general considerations of justice, equity and right dealing, guided by legal analogies and by the spirit and received principles of international law.





Id. at 180.  See also Hersh Lauterpacht, 1 International Law 85 (1970).  According to Lauterpacht,





equity, in its wider sense as connoting ideas of fairness, good faith and moral justice, is a source of international law to the not inconsiderable extent to which it may be regarded as forming part of general principles of law recognized by nations . . . while securing moral justice is an essential object of the law, that object cannot always be achieved. It must yield, in particular cases, to requirements of certainty, stability and fulfillment of legitimate expectations - all of which are directly related to moral justice.  It is in that sense that there must be understood the various treaties providing for arbitral settlement of disputes ... on the basis of 'law and equity' . . .





46 See North Sea Continental Shelf. 1969 I.C.J. Rep. 3; see also Continental Shelf (Libyan Arab Jamahiriya/Malta). 1985 I.C.J. Rep. 13); Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v. United States). 1984 I.C.J. Rep. 246; Continental Shelf (Tunisia/Libyan Arab Jamahiriya). 1982 I.C.J. Rep. 18.  In the Continental Shelf (Tunisia/Libya) case, Judge Arechaga, in a separate opinion, reasoned that





to resort to equity means, in effect, to appreciate and balance the relevant circumstances of the case, so as to render justice, not through the rigid application of general rules and principles and of formal legal concepts, but through the adaption and adjustment of such principles, rules and concepts to the facts, realities and circumstances of each case . . . in other words, the judicial application of equitable principles means that a court should render justice in the concrete case, by means of a decision shaped by and adjusted to the relevant "factual matrix" of that case.  Equity is here nothing more than the taking into account of complex historical and geographical circumstances the consideration of which does not diminish justice but, on the contrary, enriches it.	





Continental Shelf (Tunisia/Libya). 1982 I.C.J. Rep. 100, 106.  (Arechaga, J, Sep. Op.).





47 See, e.g.. Maritime Delimitation in the Area Between Greenland and Jan Mayen (Denmark/Norway). 1993 I.C.J. Res. 38, 211 (J. Weeramantry, Sep. Op.).  In his separate opinion, Judge [Vice President] Weeramantry suggests that the tribunal may appropriately consider equity as encompassing a series of considerations:





equity as a basis for "individualized" justice tempering the rigors of strict law; 


equity as introducing considerations of fairness, reasonableness and good faith;


equity as offering certain specific principles of legal reasoning associated with fairness and reasonableness, to wit, estoppel, unjust enrichment and abuse of rights:


equity as furnishing equitable standards for the allocation and sharing of resources and benefits;


equity as a broad synonym for distributive justice and to satisfy the demands for economic and social arrangements and redistribution of wealth.





Id. at 613.





48 See Continental Shelf (Libyan Arab Jamahiriya/Malta). 1985 I.C.J. Rep. 38-9 ("It is however the goal -- the equitable result - and not the means to achieve it, that must be the primary element"). See also Continental Shelf (Tunisia/Libyan Arab Jamahiriya). 1982 I.C.J. Rep. 18.  In the Tunisia/Libya case, the I.C.J. reasoned that


it is, however, the result which is predominant; the principles are subordinate to the goal.  The equitableness of a principle must be assessed in the light of its usefulness for the purpose of arriving at an equitable result.  It is not every such principle which is in itself equitable; it may acquire this quality by reference to the equitableness of the solution.  The principles to be indicated by the Court have to be selected according to their appropriateness for reaching an equitable result. From this consideration it follows that the term "equitable principles" cannot be interpreted in the abstract; it refers back to the principles and rules which may be appropriate in order to achieve an equitable result.	


Id. at 59.


49 The Tribunal recognizes that there is evidence tending to show that certain RS authorities may have deliberately herded Serb refugees from Sarajevo and the Krajina toward Brcko, encouraging them to settle there precisely in order to dissuade this Tribunal from transferring Brcko from the RS to the Federation.  Whether such reprehensible behavior occurred or not, the plight of innocent Serb refugees and displaced persons in Brcko is an equitable factor that cannot simply be ignored.





50 Without attempting a complete listing, some of the costs incurred to date are those of the UNPROFOR operation, the provision of food and humanitarian supplies, the EU administration in Mostar, the 60,000-person IFOR program, and the numerous other post-Dayton implementation efforts including those of the Office of the High Representative, the OSCE voting project, the IPTF, the UNHCR, and the many additional official and unofficial agencies.


51 Specifically, acting under Chapter VII of the Charter of the United Nations, the Security Council has adopted post-Dayton resolutions stressing the need for a peaceful settlement of the conflict in Bosnia and Herzegovina and calling for full implementation of all commitments undertaken at Dayton. Security Council Resolution 1031 (1995), which created IFOR, reaffirms the Security Council's commitment to a negotiated political settlement, calls upon the parties to fulfill their commitments in good faith, and affirms the need for implementation of the Dayton Accords in their entirety.  Resolution 1088 (1996), which authorized SFOR and renewed IPTF, used even stronger terms. It reaffirmed support for the Dayton Accords and called upon the parties "to comply strictly" with their Dayton obligations.  It also reminded the parties to cooperate fully with all entities involved in the implementation of the peace settlement, presumably including this Tribunal.            


1 U predgovoru Aneksa 2 "Strane" se defini{u kao Republika Bosna i Hercegovina, Federacija Bosne i Hercegovine i Republika Srpska.





2 Predsjedavaju}i arbitar je povodom toga primio pisma od {efova obje delegacije na Dejtonskim pregovorima, i kasnije, pred savjetom, to pitawe razmatrao bez razlika u mi{qewu.





3 Odlagawe je predlo`eno od strane predstavnika Republike Srpske, 1. oktobra 1996.; potom je Federacija nagovijestila svoj pristanak na predlo`eno odlagawe; te je tako bilo nalo`eno od strane Tribunala 27. novembra 1996.





4 Na osnovu Aneksa Naloga slijede:





PRINCIPI PRIMJENQIVI NA PRIHVATQIVOST DOKAZA





Svaka strana je odgovorna za dokazivawe svog slu~aja.


Odgovornost za dokazivawe pojedina~nih optu`bi koje iznese strana u toku postupka po~iva na strani koja navodi ~iwenice.


Strana koja ima odgovornost za dokazivawa ne smije samo da iznese dokaz kao podr{ku za svoje optu`be, ve} mora tako|e da ubijedi Tribunal u wihovu istinitiost. U suprotnom, oni }e biti zanemareni zbog nepotpunosti dokaza.


Me|unarodna odgovornost dr`ave ili entiteta se ne treba pretpostavqati. Strana koja navodi kr{ewe me|unarodnog zakona tako da povla~i me|unarodnu odgovornost ima odgovornost da doka`e svoje navode.


Tribunal nije ograni~en striktnim pridr`avawem pravilima dokaza. Tribunal }e da odredi potvrdnu mo} dokaza.


Kada strana podnese prima facie dokaz da bi podr`ala svoje optu`be, odgovornost dokazivawa se prebacuje na drugu stranu ili strane.


U slu~aju da je dokazivawe ~iwenice izuzetno te{ko, Tribunal mo`e da se zadovoqi sa mawe ubjedqivim dokazom, tj. prima facie dokazom.


Odluka Tribunala }e se zasnivati na ja~ini dokaza iznijetim od obje strana.





5 Ta~nije, u Nalogu stoji da druga izjava treba da uzme u obzir takve faktore kao {to su lokacija IEBL (me|uentitetske linije razdvajawa), ekonomski razvoj, prevoz, slobodan protok robe i usluga, pravo izbjeglica na povratak, sloboda kretawa, vojna sigurnost i mogu}nost me|unarodnog prisustva u podru~ju.





6 Federacija je zatra`ila i dobila produ`etak u trajawu od nedjequ dana za predavawe druge izjave.





7 Na dan primawa pisma od gospodina Kli~kovi}a, predsjedavaju}i arbitar je primio pismo od dr. Popovi}a sa datumom od 30. novembra 1996. u kojem je bio iznesen komentar na nacrt naloga koji je tada razmatrao Tribunal. U pismu se nije spomiwalo ni{ta od mogu}nosti da strana Republike Srpske povu~e imenovawe dr. Popovi}a kao arbitra. [tavi{e, u pismu se napomiwe da }e se za saziv sastanka arbitara za diskusiju nacrta naloga, dr. Popovi} spremati da aktivnije u~estvuje u arbitra`om procesu.





8 Drugi me|unarodni tribunali su zakqu~ili da okrweni tribunal mo`e nastaviti sa radom ako jedan ~lan jednoglasno odlu~i da ne u~estvuje u cijelosti ili dijelom. Vidi Tuma~ewe mirovnih sporazuma sa Bugarskom, Ma|arskom i Rumunijom (druga faza), 1950 I.C.J. izv. 221, 229); vidi tako|e Komisija za mje{ovite zahtjeve, SAD i Njema~ka, Mi{qewa i odluke u slu~ajevima sabota`e predatih 15. juna 1939. god, i 30. oktobra 1939. god., 20 (navedeni u [vebelu, Me}unarodna arbitra`a 218,  fusnota 224).





9 "Izjava o nadle`nosti" data od strane RS, datirana 22. novembra, ne govori jasno, i u su{tini napu{ta argument o "kartama koje nedostaju", a koji su prethodno usmeno iznijeli 17. septembra 1996. god. Vidi stav 14 gore. Niti je zastupnik RS iznijeo ovu teoriju tokom usmenog izlagawa na saslu{awu u Rimu.





10 Vidi takode Me|unarodna arbitra`a, Stefena M. [vebel: Tri izrazita problema, prema sudiji [vebelu


Arbitra`ni sporazumi su jasno sporazumi; wihovim tuma~ewem vladaju pravila tuma~ewa sporazuma. Kada su dr`ave sporazumom preuzele arbitra`u, wihova obaveza je obavezuju}a. One su obavezne da ispune svoju obavezu. Arbitra`ni sporazumi, kao i drugi me|unarodni sporazumni instrumenti, trebaju da se tuma~e uz najboqu voqu u skladu sa uobi~ajenim zna~ewem koje }e se dati terminima sporazuma u wihovom kontekstu, i u svjetlu ciqa i svrhe sporazuma.


Id 149.


11 Vidi Izjavu o nadle`nosti RS 





12 Na saslu{awu u Rimu, RS izri~ito pori~e bilo koju tvrdwu da bi me|uentitetska linij razgrani~eWa trebala biti pomjerena tako da bi se pove}ala teritorija Republike Srpske, ograni~avaju}i svoje argumente na o~uvawe statusa quo.





13 Nakon sklapawa Karlova~kog dogovora 1699.god., rijeka Sava je postala granica izme|u Otomanskog i Habzbur{kog carstva. U naredna dva vijeka Br~ko je predstavqalo zapadni - najbogatiji dio Otomanskog carstva. Na Kongresu u Berlinu 1878. Austro-Ugarskoj je dozvoqeno da okupira BiH, koja je me|utim ostala pod Otomanskim suverenitetom do 1908., kada je i to potpalo pod Austro-Ugarsku.





14 Popis stanovni{tva od prije stotinu godina tako|e pokazuje isto, dok je broj stanovnika u gradu Br~ko drasti~no porastao, prosje~an postotak razli~itih etni~kih grupa u gradu je bio dosqedan podacima iz popisa stanovni{tva iz 1991.





15 Vidjeti Statisti~ki Godi{wak Jugoslavije 1991.





16 Kao saobra}ajni centar vezan za Tuzlanski bazen, Br~ko je slu`ilo kao saobra}ajni centar za drvo, ugaq, antracit, poqoprivredne/`ivotiwske proizvode i hemijske industrije.





17 Vidi Zavr{ni izvje{taj ekspertske komisije uspostavqene nakon rezolucije Savjeta bezbjednosti br. 780 (1992.), U.N. dok. S/1994/674 (1994.).





18 Dokazi podnijeti Ujediwenim Nacijama ukazuju na to da, dok su zvjerstva po~iwena od strane srpskih vlasti prema Muslimanima i Hrvatima stanovnicima oblasti Br~kog, lokalno srpsko stanovni{tvo je tako|e bilo podvrgnuto nehumanom postupawu, mu~ewu i protivzakonitom ubijawu od strane muslimansko-hrvatskih snaga u oblasti Br~kog. Vidi, npr, Izvje{taj o slu~ajevima kr{ewa me|unarodnog ratnog i humanitarnog prava na teritoriji nekada{we Socijalisti~ke Federativne Republike Jugoslavije, sedmi izvje{taj vlade Savezne Republike Jugoslavije, U.N. dok. A/51/397 i S/1996/775 (1996.).





19 Tako|e poznat kao "Put Arizona".





20 Ta~nije, Federacija tvrdi da predstavqeni materijal dokazuje:


U septembru 1991. Crvene beretke koje su djelovale pod kontrolom Organizacije srpske Dr`avne bezbjednosti u Beogradu, do{le su u grad Br~ko i po~ele obu~avati lokalne srpske dobrovoqce.


Pred kraj 1991. JNA je konfiskovala oru`je i materijal od bosanske Teritorijalne odbrane i na po~etku 1992. uspostavila patrole u gradu Br~ko.


Krajem aprila 1992. osnovani su logori u objektima luke, kasarni JNA i na drugim mjestima u gradu Br~ko.


Od 30. aprila 1992. do 7. maja 1992. JNA i paravojne formacije bosanskih Srba, napale su grad Br~ko, uni{tavaju}i put i `eqezni~ke mostove na rijeci Savi, i zatvaraju}i veliki broj muslimanskih gra|ana u logore. Za vrijeme ovog napada, srpske snage su po~inile bezrazlo`na ubistva i okrutna djela nad civilima, za vrijeme uli~nih borbi i u zarobqeni~kim centrima.


19. maja 1992. JNA je zvani~no povukla jugoslovenske oficire iz Br~kog i wihove snage su pretvorene u Vojsku Republike Srpske (VRS).


Od maja do avgusta 1992. preostali civili muslimanske populacuje su ili primorani da napuste Br~ko ili zatvoreni u logoru Luka i mawim logorima u regionu. U ovom periodu, veliki broj zarobqenika, mo`da nekoliko hiqada, bio je ubijen, silovan ili pretu~en od strane onih koji su ih dr`ali u centrima.


Kao direktan rezultat agresije RS, predratna muslimanska populacija u gradu Br~ko umawena je, sa nekih 23.000, koliko ih je bilo na po~etku rata, na otprilike 500, u vrijeme potpisivawa Dejtonskog mirovnog sporazuma.





21 Federacija ukazuje na Rezoluciju 819 Savjeta bezbjednosti (1993.), u kojoj Savjet bezbjednosti, djeluju}i u skladu sa ~lanom VII Poveqe UN, "potvr|uje da je svako zauzimawe ili prisvajawe teritorije prijetwom ili primjenom sile, ukqu~uju}i i praksu 'etni~kog ~i{}ewa', nezakonito i neprihvatqivo... (i) osu|uje i odbacuje namjerne akcije od strane bosanskih Srba da nasilno evakui{e civilno stanovni{tvo iz Srebrenice i okolnih krajeva kao i iz ostalih dijelova Republike Bosne i Hercegovine kao dio wihovog sveukupnog stravi~nog pohoda 'etni~kog ~i{}ewa'."





22 Posebno, Federacija tvrdi da je RS po~inila djela kojim je prekr{ena Konvencija o prevenciji i ka`wavawu zlo~ina genocida i Univerzalna deklaracija o qudskim pravima.





23 Ovdje Federacija argumentuje da zakon o zlo~inima protiv ~ovje~anstva zabrawuje ~in ubistva, istrebqewa, porobqavawa, zatvarawa, mu~ewa i silovawa koji su usmjereni protiv civilnog stanovni{tva u kako me|unarodnom, tako i u nacionalnom oru`anom sukobu. Federacija dokazuje da su ova na~ela prihva}ena kao jus cogens i da su daqe obrazlagana u op{tem ~lanu 3 Protokol II @enevske konvencije.





24 Federacija dokazuje da je ovo me|unarodno pravno na~elo najskorije primjeweno u Zapadnoj Sahari (Savjetodavno mi{qewe), I.C.J. izvje{taji (1975.), u kojem je Me|unarodni sud pravde, odre|uju}i spor izme|u Mauritanije i Maroka oko kontrole teritorije Zapadne Sahare bdiju}i nad povla~ewem {panske kolonijalne kontrole, uvidijelo da je to trebalo da odredi "pravne veze" svakog tra`ioca sa podru~jem, u kontekstu dru{tvene i politi~ke organizacije stanovni{tva.





25 Republika Srpska priznaje da princip nepriznavawa zna~i da teritorija ste~ena od strane dr`ave, kori{}ewem sile, nije legalana i ne povla~i priznawe drugih dr`ava. Me|utim, Republika Srpska isti~e, taj princip ima te`inu samo u okolnostima u kojima je dr`ava unilateralno otela teritoriju druge dr`ave u toku konflikta. U tom slu~aju, Federaciji nedostaje osnova kako bi se oslonila na koncept nepriznavawa. Dodatno, Republika Srpska isti~e da Republika Srpska ne mo`e biti odgovorna za akcije neregularne milicije i jugoslovenskog vojnog osobqa koji su bili aktivni prije nego {to je Republika Srpska oformila svoje snage, i koje su djelovale bez wene kontrole i direktive.





26 Republika Srpska poima da po{to potpisivawe Dejtonskog mirovnog sporazuma predstavqa razumnu nagodbu i rezoluciju za oba entiteta, i po{to je sporazum omogu}io da Republika Srpska sprovodi kontrolu nad Br~ko gradom i dijelom br~anske oblasti koja treba da poslu`i kao koridor izme|u dvije polovine Republike Srpske, pravna nadle`nost Republike Srpske nad teritorijom koja je predmet arbitra`e, nije rezultirala iz unilateralnog akta agresije protiv interesa suverene dr`ave, nego nova politi~ka struktura kreirana od strane me|unarodne zajednice, i u interesu o~uvawa mira i stabilnosti.





27 Republika Srpska zastupa tezu da je Br~ko bilo relativno bezna~ajan saobra}ajni ~vor prije rata. Prema RS, luka i `eqeznica su kori{teni prevashodno za transport relativno malih koli~ina antracita, gvo`|a i gvozdene rude do lokalnih odredi{ta (kao {to su Tuzla i Zenica) i do drugih odredi{ta u okviru nekada{we Jugoslavije. S izuzetkom prispje}a po{iqki sa ugqem iz Rusije, luka nije imala nikakve me|unarodne privredne veze. Najzad, RS tvrdi da su putevi u oblasti Br~kog naro~ito nepogodni za komercijalni saobra}aj sjever - jug te da }e putevi, pruge i luka izvan oblasti Br~kog stvoriti najekonomi~nije uslove za transport roba u Bosni i ka inostranstvu.





28 U prilog ovoj tvrdwi, Federacija navodi primjere Katange i Rodezije, u kojima je priznawe zaustavqeno od strane me|unarodne zajednice zbog nelegalnosti poku{aja stvarawa dr`ave, te poku{aj stvarawa turske republike na sjevernom Kipru i ju`noafri~kih "mati~nih dr`ava".





29 Tribunal biqe`i da je, tokom saslu{awa u Rimu, sama Republika Srspka ukazala Tribunalu na ~iwenicu da proslavqa petu godi{wicu svog osnivawa, tako vremenski odre|uju}i svoje stvarawe prije neprijateqskih doga|aja koji su u pitawu.


	


30 Prema RS, mapa prilo`ena Aneksu 2 oslikava liniju razgrani~ewa (IEBL) kao smje{tenu neposredno ju`no od grada Br~kog. Republika Srpska zakqu~uje da je status quo zasnovan na postojawu koridora koji povezuje isto~ni i zapadni dio RS, sa gradom Br~ko pod kontrolom RS, {to proizilazi iz Dejtonskog sporazuma, te tvrdi da odluka Tribunala zato mora biti ograni~ena na to do kog stepena, ako se uop{te, linija razgrani~ewa treba pomjeriti ka jugu od ta~aka koje su trenutno ozna~ene na mapi. Jo{ na saslu{awu u Rimu i kasnije, RS se nedvosmisleno odrekla ma kakve `eqe da Tribunal pro{iri wenu teritoriju.





31 Prema Republici Srpskoj, Br~ko je kriti~no za regionalni plan ekonomskog razvoja RS. Republika Srpska tvrdi da je koridor oko Br~kog vitalan za ekonomsku integraciju isto~nog i zapadnog dijela entiteta. Po Republici Srpskoj, skoro 65% wenih proizvodnih kapaciteta privrednih preduze}a nalazi se u zapadnom dijelu entiteta. Zatim, preko 60% stanovni{tva `ivi u zapadnom dijelu entiteta. Nasuprot tome, ve}ina sirovina i resursa - energija, rude, drvo - nalaze se u isto~nom dijelu RS. Prema toj tvrdwi, oblast Br~kog mora ostati pod kontrolom RS kako bi garantovala saobra}ajnice koje povezuju dva dijela RS.





32 U prilog svojoj tekstualnoj raspravi, Federacija navodi Dogovorene principe ~lan 2.1 koji glasi: "parametar 51:49 teritorijalnog prijedloga Kontakt grupe jeste osnova za dogovor. Ovaj teritorijalni prijedlog otvoren je za prepravke kroz uzajamni dogovor." Prema Federaciji, strane su postigle takav zajedni~ki dogovor u Dejtonu, gdje je odre|ena linija razgrani~ewa u cijeloj Bosni, sa samo jednim izuzetkom, a to je da }e status linije razgrani~ewa u Br~kom biti odre|en arbitra`om.





33 Vidi Priznawe i Ujediwene nacije, Xon Dugarda, 135 (1987.).





34 Vidi 1 Openhejmovo Me|unarodno pravo 183-84 (Robert Xenings & Artur Vats, eds. 1992.)





35 Vidi diskusiju o primjerima primjene doktrine u slu~ajevima Katange i Rodezije, one navedene u Dugardovom djelu Priznawe i Ujediwene nacije 86-98 (1987.)





36 Savjet bezbjednosti Ujediwenih nacija, pozivaju}i se na Poglavqe VII Poveqe UN kao osnovu prema kojoj poziva me|unarodnu zajednicu da nametne niz sankcija stranama u biv{oj Jugoslaviji, jasno je priznao primjewivost doktrine na radwe u regionu. Vidi primjer. Rezolucija Savjeta bezbjednosti 836 (1993.), u kojoj je Savjet bezbjednosti, prema odredbama Poglavqa VII Poveqe UN, "ponovo potvrdio da je svako prisvajawe teritorije putem upotrebe sile neprihvatqivo i potvrdio potrebu za ponovnim uspostavqawem punog suvereniteta, teritorijalnog integriteta i politi~ke nezavisnosti Republike Bosne i Hercegovine." Vidi tako|e Zakonske posqedice za dr`ave kontinuiranog prisustva Ju`ne Afrike u Namibiji (Jugozapadna Afrika), 1971.1.C.J. izvje{taj 16 ( 'Slu~aj Namibija')





37 Ustav Bosne i Hercegovine konkretno navodi da }e "Republika Bosna i Hercegovina.. .nastaviti da pravno postoji kao dr`ava prema me|unarodnom pravu, sa svojom izmjewenom internom strukturom kao {to je u ovom dokumentu opisano, i u okviru svojih sada{wih me|unarodno priznatih granica." Ustav, ~lan 1(1). Tribunal zapa`a da je odluka Republike Srpske da do|e za pregovara~ki sto u Dejton, kao i wen kona~ni sporazum o ~lanu 1(1), proiza{la uglavnom iz kolektivne odluke me|unarodne zajednice da odbije da se nagradi srpska agresija promjenom suvereniteta u regionu.





38 Zapadna Sahara (Savjetni~ko mi{qewe), 1975. I.C.J. izv. 12.





39 Uistinu, ovo rje{ewe je u skladu s onim koje je postigao I.C.J. u slu~aju Zapadne Sahare. Tu je sud, nakon {to je untvrdio da su i Maroko i Mauritanija pokazali postojawe tjesnih veza sa nomadskim plemenima u oblasti, zakqu~io da nijedna strana nije ispostavila apsolutno pravo ma suverenu kontrolu tog podru~ja. Vidi Zapadna Sahara (Savjetni~ko mi{qewe) 1975. I.C.J. izv. na 68. (".. .podnijeti materijali i informacije ... ne uspostavqaju nikakvu vezu teritorijalnog suvereniteta izme|u teritorije Zapadne Sahare i kraqevine Maroka ili Mauritanskog entiteta.")





40 Iako je Tribunal utvrdio da prisvajawe teritorije od strane Republike Srpske putem agresije ne mo`e dati povoda pravnoj osnovi za sprovo|ewe administrativne kontrole nad ovim podru~jem, to ne sprije~ava Republiku Srpsku da tvrdi da postoji zasebna pravna osnova za kontrolu nad tim  podru~jem.





41 Tribunal se u tom smislu sla`e sa tvrdwom u Izjavi Republike Srpske da je, prilikom postizawa rezultata, "Tribunal du`an da ima u vidu kako je osnovna ideja Dejtonskog sporazuma da obezbijedi dugoro~nu stabilnost u Bosni i Hercegovini putem uspostavqawa zdravih odnosa izme|u dva entiteta." Tribunal se sla`e s tim da mora prona}i rje{ewe ~iji je ciq uspostavqawe dugoro~ne stabilnosti, i vjeruje da }e se to posti}i samo putem takvog rje{ewa koje nastoji da postigne puno sprovo|ewe GFAP-a u oblasti Br~kog.





42 Tribunal je obavje{ten da postoje me|unarodni planovi za izgradwu mosta za prelaz preko rijeke u Ora{ju u toku naredne dvije ili tri godine, ali do tog vremena, put Arizona ne mo`e da obezbijedi djelotvoran prelaz.





43 7 Februara 1997., ba{ kad je ova Odluka bila u posledwoj fazi pripreme, RS je podnijela nacrt potencijalno bla`eg stava, ali pri dogovorenom krajwem roku do 15. februara 1997., nije bilo mogu}nosti za pravu analizu ovih prijedloga podnijetih u posledwi ~as, niti za odgovor od strane Federacije.





44 Tribunal je tako|e razmotrio primjenu, neposredno ili po analogiji, drugih potencijalno relevantnih pravnih principa koji se ti~u sticawa kontrole nad teritorijom. Posebno, Tribunal je razmotrio primjenu tih principa kao:


(1) uti possidetis juris, vidi, npr. Slu~aj pograni~nog spora (Burkina Faso protiv Republike Malija), 1986., I.C.J. izv.. 554; vidi tako|e Konferencija o Jugoslaviji, mi{qewe Arbitra`ne komisije 3 (11. jan. 1992.) 31 I.L.M. 1499 (1992.);


(2) pravo na samoopredjeqewe, vidi, npr. Slu~aj Namibije, 1971.,I.C.J. izv.16; 


(3) okupacija i propisi, vidi, npr. Slu~aj Minquiers-a i Ecrehos-a (Francuska protiv Ujedinjenog Kraljevstva), 1953. I.C.J. izv. 47.


Tribunal nalazi da primjena, bilo neposredno bilo po analogiji, ovih principa na sada{wi spor ne obezbje|uje jasnu osnovu za kona~nu i obavezuju}u odluku.





45 Vidi: Kajuga Indijanci (Velika Britanija) protiv Sjediwenih Dr`ava, 6 R.I.A.A. 173 (1926.). U Kajuga Indijancima, Velika Britanija i Sjediwene Dr`ave su se saglasile oko obavezuju}e arbitra`e po pitawu spora, u skladu sa "ugovornim pravima i principima me|unarodnog prava i pravi~nosti." Tribunal je, razmotriv{i tu odredbu, zakqu~io da


preispitivawe odredaba arbitra`e ukazuje na priznawe da ne{to vi{e od strogog zakona mora biti upotrijebqeno kao osnova za odluku arbitra`nih tribunala u izvjesnim slu~ajevima; da postoje slu~ajevi u kojima - kao i sudovi o zemqi - ovi tribunali moraju prona}i osnovu za odluku, moraju prona}i pravo i zakon, u op{tim pravnim obzirima, pravi~nosti i pravednom postupawu, vo|eni pravnim analogijama i duhom i usvojenim principima me|unarodnog prava.


Id. na 180. Vidi tako|e Hersh Lauterpacht, 1 Me|unarodno pravo 85 (1970.). Prema Lauterpacht-u, 


Pravi~nost, koja u svom {irem smislu podrazumjeva ideje pravednosti, po{tewa i moralne pravde, jeste izvor me|unarodnog prava u ne maloj mjeri do koje mo`e biti smatrana sastavnim dijelom op{tih pravnih principa koje priznaju nacije ... dok je obezbje|ivawe moralne pravde su{tinski predmet prava, taj predmet se ne mo`e uvijek posti}i. On mora ustuknuti, u posebnim slu~ajevima, pred zahtjevima izvjesnosti, stabilnosti i ispuwewa legitimnih o~ekivawa - koji su svi neposredno povezani sa moralnom pravdom. U tom smislu mora se razumjeti da razni sporazumi koji predvi|aju arbitra`no rje{ewe sporova ... na osnovi "prava i pravi~nosti"... Id.





46 Vidi Sjevernomorski kontinentalni greben, 1969. I.C.J. izv. 3; vidi tako|e Kontinentalni greben (Libijska Arapska Xamahirija / Malta), 1985. I.C.J. izv. 13); Ograni~avawe pomorske granice u oblasti zaliva Mejn (Kanada protiv Sjediwenih Dr`ava), 1984. I.C.J. izv. 246; Kontinentalni greben (Tunis / Libijska Arapska Xamahirija), 1982. I.C.J. izv. 18. U slu~aju Kontinentalnog grebena (Tunis / Libija), sudija Are~aga je, u izdvojenom mi{qewu, zakqu~io da


pribje}i pravi~nim sredstvima, zapravo, uzeti u obzir i uravnote`iti relevantne okolnosti slu~aja, tako da bi se dodijelila pravda, ne putem stroge primjene op{tih pravila i principa i formalnih pravnih koncepata, ve} putem adaptirawa i prilago|avawa tih principa, pravila i koncepata na ~iwenice, stvarno stawe i okolnosti svakog slu~aja... drugim rije~ima, sudska primjena pravi~nih principa zna~i da sud mora dodijeliti pravdu u konkretnom slu~aju, uz pomo} odluke koja je uobli~ena i prilago|ena prema "~iweni~noj matrici" tog slu~aja. Pravi~nost tu nije ni{ta vi{e od uzimawa u obzir slo`enih istorijskih i geografskih okolnosti ~ije prihvatawe ne umawuje pravdu ve} je, naprotiv, oboga}uje. 


Kontinentalni greben (Tuns / Libija), 1982. I.C.J. izv. 100, 106. (Are~aga, J, Izd. mi{.).





47 Vidi, npr., Pomorsko razgrani~ewe u oblasti izme|u Grenlanda i Jan Majena (Danska / Norve{ka), 1993. I.C.J. res. 38, 211 (S. Weeramantry, Izd. mi{.). U svom izdvojenom mi{qewu, sudija (potpredjsednik) Weeramantry navodi da tribunal mo`e na ispravan na~in smatrati da pravi~nost obuhvata niz obzira:


pravi~nost kao osnova za "individualizovanu" pravdu koja ubla`ava krutost strogog zakona;


pravi~nost kao uvo}ewe obzira nepristrasnosti, razumnosti i dobre voqe;


pravi~nost kao izvor koji nudi izvjesne specifi~ne principe pravnog zakqu~ivawa povezanog sa nepristrasno{}u i razumno{}u, da bi se predupredilo nepravi~no boga}ewe i zloupotreba prava;


pravi~nost kao ono {to obezbje|uje pravi~ne standarde za dodjeqivawe i raspodjelu resursa i koristi;


pravi~nost kao {irok sinonim za distributivnu pravdu i da zadovoqi zahtjeve za ekonomskim i dru{tvenim odnosima i preraspodjelom bogatstava.


Id. na 613.





48 Vidi Kontinentalni greben (Libijska Arapska Xamahirija / Malta), 1958. I.C.J. izv. 38-9 ("Me|utim, ciq je – pravi~an ishod - a ne na~in na koji }e biti postignut, ono {to treba da bude prevashodni ~inilac"). Vidi tako|e Kontinentalni greben (Tunis / Libijska Arapska Xamahirija), 1982., I.C.J. izv. 18. U slu~aju Tunis / Libija, I.C.J. zakqu~uje da


je, me|utim, rezultat ono {to je prevashodno va`no; principi su podre|eni ciqu. Pravi~nost nekog principa mora se procijeniti u svjetlu wegove korisnosti za svrhu dola`ewa do pravi~nog rezultata. Nije svaki takav princip po sebi pravi~an; on mo`e ste}i taj kvalitet u odnosu na pravi~nost rje{ewa. Principi koje }e nazna~iti sud moraju biti odabrani prema wihovoj podesnosti za dola`ewe do pravi~nog rezultata. Iz ovog obzira proisti~e da termin "pravi~ni principi" ne mo`e biti protuma~en apstrahovano; on se poziva na principe i pravila koja mogu biti odgovaraju}a da bi se postigao pravi~an rezultat.


 Id. na 59.





49 Tribunal priznaje da postoje dokazi koji ukazuju na to da su neke od vlasti Republike Srpske smi{qeno usmjerile srpske izbjeglice iz Sarajeva i Krajine u Br~ko, ohrabruju}i ih da se ovdje nastane upravo stoga da bi odvratili ovaj Tribunal od dodjeqivawa Br~kog iz Republike Srpske Federaciji. Bez obzira na to da li se takvo prekorqivo pona{awe dogodilo ili ne, neda}e nedu`nih srpskih izbjeglica i raseqenih lica u Br~kom predstavqaju zna~ajan faktor i ne mogu se naprosto prenebregnuti.





50 Bez poku{aja sastavqawa potpune liste, neki od tro{kova do danas su tro{kovi operacije UNPROFOR, snabdijevawe hranom i humanitarna opskrba, administracija Evropske Unije u Mostaru, IFOR-ov program koji je ukqu~io 60.000 osoba i odre|eni broj drugih napora post-dejtonske implementacije ukqu~uju}i napore Kancelarije Visokog predstavnika, projekat glasawa OSCE-a, IPTF, UNHCR i mno{tvo drugih slu`benih i neslu`benih agencija.





51 Ta~nije, rade}i pod poglavqem VII Poveqe Ujediwenih nacija, Savjet bezbjednosti je usvojio najmawe dvije post-dejtonske rezolucije koje nagla{avaju potrebu za mirnim smirivawem konflikta u Bosni i Hercegovini i pozivaju na punu implementaciju svih obaveza preuzetih u Dejtonu. Rezolucija 1031 Savjeta bezbjednosti (1995.), koja je stvorila IFOR, reafrrmi{e predanost Savjeta bezbjednosti ugovorenom politi~kom sporazumu, poziva strane da bona fide ispune svoje obaveze i afirmi{e potrebu za implementacijom Dejtonskog sporazuma u cijelosti. Rezolucija 1088 (1996.), koja je ovlastila SFOR i obnovila IPTF, je koristila ~ak ja~e uslove. Ona je reafirmisala podr{ku Dejtonskom sporazumu i pozvala strane da "strogo postupaju" u skladu sa svojim obavezama iz Dejtona. Ona tako|e podsje}a strane da potpuno sara|uju sa svim subjektima koji su ukqu~eni u implementaciju mirnog dogovora, vjerovatno ukqu~uju}i i ovaj Tribunal.





1 Profesor ]azim Sadikovi} i dr Vitomir Popovi}, dvojica arbitara Tribunala koje su postavile strane, se do dana{weg datuma nisu pridru`ili ovoj Dopunskoj odluci. Poslije rasprave u Be~u, sva tri ~lana Tribunala su se sastala, diskutovala i razmijenila mi{qewa. G-da Sadikovi} i Popovi} su zatim podrobnije izlo`ili svoja gledi{ta u detaqnim pismima upu}enim predsjedavaju}em arbitru. Na osnovu ovih dokumenata je jasno da u ovom trenutku nije mogu}e donijeti ve}insku odluku 2:1, usqed ~ega }e "odluka predsjedavaju}eg arbitra biti kona~na i obavezuju}a po obje strane." Vidi Odluku, paragraf 5.





2 S obzirom na daqe izlo`enu Odluku, nave{}emo samo ukratko odre|ene kqu~ne ~iwenice, a ne detaqno ~iweni~no stawe.





3 »ak i tokom ponovnog registrovawa, SDS je prouzrokovala tako ozbiqne nepravilnosti da su izborne vlasti kaznile SDS (~ija su prva tri kandidata bila uklowena sa liste te stranke) i predsjednika lokalne Izborne komisije u Br~kom (koji je ka`wen sa jednom mjese~nom platom).





4 Iako nove ustanove mo`da jos uvijek nisu "pustile korijewe", ambasador Farand i wegovi saradnici su uspjeli da postignu zna~ajan napredak, naro~ito tokom posqedwih nekoliko nedeqa. Uspostavqena su multi�etni~ka op{tinska skup{tina, uprava i sudstvo; Komisija za povratak koju je osnovao ambasador Farand je uspjela da u oblast Br~ko vrati ve}i broj raseqenih lica i izbjeglica nego {to je vra}eno {irom preostalog dijela RS; multietni~ka policija pod nadzorom IPTF-a nadgleda zna~ajan porast u saobra}aju preko mosta na putu do Hrvatske i sada patrolira u svim dijelovima grada Br~ko i okolini. Po{to su svi ovi projekti jo{ uvijek u za~etku, nastavak me|unarodnog nadzora je apsolutno neophodan za wihov daqi napredak i uspjeh.





5 Iako ovo nije trenutak da se dataqno diskutuje o tom pitawu, Tribunal sa odre|enom rezervom gleda na opravdanost brojnih tvrdwi RS da bi "neutralna zona" bila u suprotnosti sa navodnim Dejtonskim principom o razmjeri 51:49%, sa Ustavom Bosne i Hercegovine, ili i sa jednim i sa drugim. Namjeravamo da i daqe objektivno razmatramo ovo pitawe, ali na{a preliminarna analiza ukazuje na to da bi bilo savr{eno mogu}e kreirati rje{ewe o "neutralnoj zoni" koje se ne bi kosilo ni sa principom o razmjeri, ni sa Ustavom.





6 Da navedemo samo jedan primjer: {tampa je 27. februara 1998. godine javila da je usqed novog stava RS po prvi put od 1991. godine uspostavqen `eqezni~ki saobra}aj izme|u dva entiteta.





7 Tokom svog svjedo~ewa na raspravi predsjednik Gani} je ubjedqivo tvrdio da }e ukoliko se dozvoli da pitawe polo`aja me|uentitetske granice ostane nerije{eno poslije 15. marta 1998. godine (a) do}i do odlagawa privrednih investicija u ovoj oblasti i (b) veliki broj biv{ih bo{wa~kih stanovnika Br~kog odustati od povratka usqed ~ega ne}e biti mogu}e povratiti predratnu multietni~ku ravnote`u u Br~kom.  Iako Tribunal uvi|a rezon tvrdwe g-dina Gani}a, ipak smatra da su izgledi za solidno demokratsko multietni~ko op{tinsko ure|ewe danas dovoqno dobri da relativno kratko odlagawe predvi|eno ovom odlukom ne bi moglo da obeshrabri ve}i broj potencijalnih investitora ili povratnika.





8 Tribunal shvata da odlagawe od otprilike godinu dana stvara rizik da, u slu~aju da me|unarodna zajednica iznenada odlu~i da u toku te godine ili ubrzo nakon toga, tj. ubrzo nakon dono{ewa odluke Tribunala o me|uentitetskoj granici, ukine svoje brojne programe u Bosni, ukqu~uju}i SFOR, to u najmawu ruku dovodi u pitawe sprovo|ewe te odluke.  S druge strane, {anse za takvo iznenadno ukidawe u toku naredne godine su prili~no male; sve ukazuje na to da }e programi trajati mnogo du`e poslije toga.  Pa ipak, postoje}i rizik nikako ne dozvoqava dopunska odlagawa za po~etak 1999. godine.





9 Boqi uvid u mogu}e posqedice neispuwavawa ovih obaveza se mo`e ste}i iz veoma detaqnog "Prijedloga kona~ne odluke Arbitra`nog tribunala" koju je pred kraj teku}e faze arbitra`nog postupka zastupnik Federacije podnio Tribunalu i uru~io zastupniku RS.








1 See Award, 15 February 1997, and Supplemental Award, 15 March 1988, both of which are incorporated in this Final Award by reference


2 It is to be noted that FRY President Slobodan Milosevic personally agreed at Dayton that the Brcko dispute should be resolved by this arbitration and guaranteed RS compliance. Since he has not taken the necessary action to achieve RS compliance, he too bears responsibility for the present result. 


³ The RS contended at the hearings that the reason that so few people left Brcko for the Federation was that Federation n authorities obstructed such returns. It is true that, according to UNHCR, return applications to the Federation have not been processed as efficiently as they should have been, but it is apparent that the flow from Brcko to the Federation could and would have been much higher if RS officials had acted to facilitate such returns.


4 The Tribunal is advised that there is a tendency for displaced persons, having lost their property and been uprooted from their homes, to feel insecure and hence to follow hard-line nationalistic party leadership that preaches the advantages of clinging together and resisting mixing with other ethnic groups. There is reason to believe, however, that when a displaced person is allowed to return, there is a tendency to move away from the defensive hard-line political position toward a more tolerant and democratic outlook.


5 The authority of the entities to delegate their powers to any other lowfully existing institution is confirmed by BiH Constitution Article III(5)(a), Article IV(4)(e), and Article V(3)(i)





6 Pursuant to Article 32(4) of the UNCITRAL Rules, the Tribunal notes that the party-appointed arbitrators have not yet signed the Final Award, essentially because (as has become apparent through frequent communications throughout this arbitration) it is not possible for this three-person tribunal to reach a 2-I majority decision. As a result, “the decision of the Presiding Arbitrator will be final and binding upon both parties." See Award 5.


�Vidi Odluku od 15. februara 1997. godine i Dopunsku odluku od 15. marta 1998. godine koje su u svojstvu referenci inkorporirane u ovu Kona~nu odluku. 


2. Treba ista}i da je g-n Milo{evi}, predsjednik SRJ, li~no pristao da se rje{ewe spora o Br~kom prepusti arbitra`i i garantovao da }e se RS pridr`avati toga.  Po{to nije preduzeo neophodne mjere, on tako|e snosi odgovornost za sada{wi ishod.  


�Republika Srpska je na raspravama tvrdila da se razlog tako malom broju odlazaka iz Br~kog u Federaciju mo`e objasniti time {to su vlasti Federacije spre~avale povratak.  Prema podacima UNHCR-a, ta~no je da se zahtjevi za povratak u Federaciju nisu razmatrali tako efikasno kao {to je trebalo, ali je o~igledno da bi broj odlazaka iz Br~kog u Federaciju mogao biti i bio mnogo ve}i da su ih zvani~nici RS podsticali.    


� Tribunalu je poznato da kod raseqenih lica koja `ive u nepoznatim i “stranim” mjestima, postoji tendencija da se osje}aju nesigurno i tako podr`avaju lidere radikalnih nacionalisti~kih partija koji propovijedaju prednosti me|usobnog grupisawa i otpora mije{awu sa drugim etni~kim grupama.  Pa ipak, mo`e se osnovano smatrati da se, kada se raseqenom licu dozvoli da se vrati u poznatu okolinu me|u stare susjede, javqa tendencija ka opu{tawu i udaqavawu od defanzivnog radikalnog politi~kog stanovi{ta ka tolerantnijem i demokratskom gledi{tu. 


� ^lan III (5) (a), ^lan IV (4) (e) i ^lan V (3) (i) Ustava BiH potvr|uju pravo entiteta da prenesu svoja ovla{}ewa na bilo koju drugu zakonitu ustanovu.


� Na osnovu ^lana 32 (4) UNCITRAL-ovih pravila, Tribunal nagla{ava da arbitri strana jo{ nisu potpisali Kona~nu odluku, prije svega zato {to ovaj tro~lani Tribunal nije mogao da postigne odluku ve}inskim glasom 2:1 ({to je postalo o~igledno zahvaquju}i ~estim kontaktima tokom arbitra`nog postupka).  Usled toga, “odluka predsjedavaju}eg arbitra }e biti kona~na i obavezuju}a po obje strane”. Vidi Odluku, paragraf 5. 
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